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Abstract
This article deals with legal issues related to the fight against drug trafficking by
sea, as performed by the Governments of the United States and the western and
southern European coastal States. The article specifically addresses how countries
try to exercise jurisdiction outside their territory and how national courts deal with
the phenomenon of drug trafficking by sea, particularly about cocaine.
The author discusses jurisdictional and other problems associated with the extra-
territorial exercising of enforcement jurisdiction over stateless vessels and vessels
flying a foreign flag in the exercise of free navigation by coastal States on the high
seas or in the Exclusive Economic Zone (EEZ) of another State. The author also
considers the many challenges associated with the prosecution of alleged crimi-
nals, such as due process or ensuring the right to a fair trial and respect for human
rights.
This study includes legal texts from forty countries, all related to the fight against
illegal drug trafficking and other crimes in the maritime domain. Also, this author
has analyzed more than fifty judgments in cases where a coastal State has caught
1 Address for correspondence: ilja.vanhespen@mil.be.
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alleged drug traffickers outside the territorial waters (decided by competent courts
in the United States, Jamaica, Spain, Italy, the Netherlands, and the United King-
dom, with convictions from 1995 until 2017).
The study shows that the illegal trading of large amounts of cocaine by sea
complies with all conditions as set under customary international law to be consid-
ered an international crime. Moreover, it is argued that every coastal State may
exercise jurisdiction over such an offence without having to prove a nexus with the
coastal State that is concerned, provided that it is a ‘stateless’ ship or that the
relevant flag State explicitly consents to the coastal State applying its laws, and so
waives its preferential jurisdiction.

1. Introduction
1.1. Drug trafficking: a crime with a maritime component
1. In recent years, drug trafficking at sea, a very profitable activity generating an
estimated 400 billion US$ annually2, has become one of the main activities of
transnational organized criminal networks. For terrorist groups, drug traffick-
ing has become a major source of revenue to finance terrorist attacks.3 There
exists no doubt within the international community that coastal states have the
full legal authority to prescribe and enforce domestic drug laws to counter illicit
trafficking in areas under their sovereignty.4
2. Although drug trafficking5 tends to be a continuous chain of events invariably
commencing and ending on land, it very often entails a maritime component. In
the Caribbean region, it mostly involves small craft navigating at high speed
from the south to the north via small island states with relatively large (in
proportion to their land mass) territorial waters and Exclusive Economic Zones
(EEZ), as defined in the 1982 Law of the Sea Convention (LOSC).6 In a sense,
2 A. BENNETT, “That sinking feeling: Stateless Ships, Universal Jurisdiction, and the Drug Trafficking
Vessel Interdiction Act”, The Yale Journal of International Law, vol. 37:433 (2012), 441.
3 J. A. ROACH, “Initiatives to enhance maritime security at sea”, Marine Policy, vol. 28:41, No. 1 (2004,
January), 43.
4 See generally N. KLEIN (ed.), Maritime Security and the Law of the Sea, Oxford Monographs in Inter-
national Law, Oxford, 2011, at p. 311.
5 According to the United Nations Office on Drugs and Crime (UNODC), drug trafficking is “a global
illicit trade involving the cultivation, manufacture, distribution and sale of substances which are
subject to drug prohibition laws” (https://www.unodc.org/unodc/en/drug-trafficking).
6 United Nations Convention on the Law of the Sea (Montego Bay, 10 December 1982, in force 16
November 1994) 1833 UNTS 397; 21 ILM 1245 [hereinafter LOSC].
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the means used by drug traffickers are similar to those used by pirates.7 In view
of the means used by drug traffickers, the nature of the forces combating this
international security issue8, and case law9, The author argues that this type of
crime10 is one of the crimes11 of a transnational or multi-jurisdictional nature
that can be committed in the maritime domain.12 However, as the crime of drug
trafficking does not take place exclusively at sea and often small boats or ships
are merely used as a means of transportation, without endangering navigation
or the safety at sea of innocent seafarers, it should not be considered a ‘maritime
crime’13. There the author14 suggests creating a new subcategory of ‘crimes with
a maritime component’ within the broader category of ‘crimes in the maritime
domain.’
7 In this case, the author refers to alleged criminals committing the maritime crime of ‘maritime piracy’
or ‘piracy sensu lato’. See I. VAN HESPEN, “Developing the Concept of Maritime Piracy: a Comparative
Legal Analysis of International Law and Domestic Criminal Legislation”, International Journal of
Marine and Coastal Law, 31(2), 2016, 279-314, at p. 281. Van Hespen argues that ‘international
piracy’ or ‘piracy sensu stricto’, ‘piracy jure gentium’ or ‘piracy according to the Law of Nations’, only
relate to those acts that are ‘piratical in nature’, that occur ‘on the high seas’ and with ‘the intention
to rob’. In such cases, universal jurisdiction applies. He makes a clear distinction with the wider
concept of ‘maritime piracy’ or ‘piracy sensu lato’, where acts are also ‘piratical’ in nature, regardless
of the maritime zone wherein they occur, but in which case universal jurisdiction does not always
apply. Moreover, the legal framework to prosecute the offenders for the specific crime of ‘piracy’ does
not always exist.
8 It has been a serious problem for decades, but has been under close investigation by the US Coast
Guard and the Navies of members of the international community from 2002 onwards.
9 In European Court of Human Rights (hereinafter ECtHR) case law, the Medvedyev case and the
Rigopoulos case, as discussed below in this paper, are now the leading cases on detention at sea. Both
cases concern the seizure of a vessel on the high seas. The crew was in both cases apprehended for drug
trafficking and was detained on board their vessels.
10 International law permits actions against drug traffickers, but, unlike piracy or war crimes, does not
define drug trafficking. As no treaty proscribes it, it is not an international crime, but a crime with an
international dimension over which international law permits extended jurisdiction.
11 For an overview of all violent acts occurring at sea, see generally I. VAN HESPEN, A. S. BARROS, “Mari-
time Security: Current Challenges.”, Policy Brief, 20 (June 2013), Leuven: KULeuven, Leuven Centre
for Global Governance Studies, 2013, 1-41. Available at http://ghum.kuleuven.be/ggs/publications/
policy_briefs/pb20-almost-final.pdf.
12 I. VAN HESPEN, op. cit. (n 7), at p. 314.
13 According to the author, the concept of ‘maritime crime’ consists of acts putting innocent seafarers ‘in
fear of their lives’. Within the category of ‘maritime crime’, this author distinguishes between ‘mari-
time piracy’ or ‘piracy sensu lato’, consisting of crimes that are ‘piratical’ in nature and committed ‘for
private ends’, and other crimes, committed for different motives, such as ‘maritime terrorism’ or ‘mari-
time vigilantism’. I. VAN HESPEN, op. cit. (n 7), at p.314.
14 ‘Crimes in the maritime domain’ other than ‘maritime crimes’, but that are transnational and multi-
jurisdictional in nature and with a maritime component, such as drugs or human trafficking (also
referred to as to drugs or migrant smuggling), may, it is suggested by this author be referred to as
‘crimes with a maritime component’. With regard to murder or theft, which are also crimes that can
occur in the maritime domain, the author suggests labeling them as ‘ordinary crimes on board ship’.
I. VAN HESPEN, op. cit. (n 7), at p. 314.
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1.2. The market for drugs
1.2.1. The supply-side: production and transport of cocaine
3. Farmers produce cocaine from the leaves of the coca plant, mainly in Colom-
bia, Bolivia, and Peru. Then, drug cartels transport the vast majority to the
United States15, the European Union, and to Russia by sea.16 This mainly
happens by hiding the drugs in containers aboard cargo ships or, especially in
the Caribbean, by smuggling them ashore with small, fast boats, the so-called
‘go-fasts’.17 According to Coast Guard Commandant Adm. Karl Schultz in
2018, « The Coast Guard18 has interdicted more than ... 1.3 million pounds of
illicit cocaine in the last three years and that rolls up to be about $18 billion of
wholesale value on American streets”.19 More recently, the cartels even use self-
propelled semi-submersible or submersible vessels (SPSS)20 that can easily carry
two to five tons of cocaine21 over a distance of about 2,000 miles in order to
evade detection.22 The production of this type of vessel is relatively inexpensive
since it can be produced at an estimated cost of US$ 500,000. They can be built
in less than three months and are estimated to carry almost thirty percent of
Colombia’s cocaine exports.23 Transit routes for illicit drug traffickers pass
15 In 2007, the U.S. Coast Guard seized thirty-seven ships, containing a combined total of 166,983 kilo-
grams of drugs. A. BENNETT, op. cit. (n 2), 460.
16 European Monitoring Centre for Drugs and Drug Addiction (EMCDDA), European Drug Report
2019: Trends and Developments, Publications Office of the European Union, Luxembourg, 2019, 26.
17 “These are typically 25-50 ft open boats, powered by twin outboard engines and capable of sustaining
speeds of 20-40 knots in 1-3 ft seas. They can be modified so as to be able to stay at sea for several
days. Such boats present significant detection difficulties and their high speed facilitates escape into
foreign territorial waters when confronted by the possibility of interdiction on the high seas.”
B. GILMORE, “Counter-Drug Operations at Sea: Developments and Prospects”, 25
COMMW. L. BULL. 609 (1999), at p. 612.
18 The Coast Guard has sole enforcement jurisdiction on the high seas but shares a concurrent jurisdic-
tion with the US Customs Service up to 12 miles from the US baselines. See Congress of the United
States, Office of Technology Assessment, The Border War on Drugs, Washington, DC, 1987, pp. 34-
37., cited in B. GILMORE, “Narcotics Interdiction at Sea: UK-US Co-operation”, 15
COMMW. L. BULL. 1480 (1989), at p. 1482.
19 C. WOODY, “Billions of dollars of cocaine are smuggled into the US by sea every year, and the Coast
Guard says it can only stop one-quarter of it”, Business Insider, 19 November 2018, available at
https://amp.businessinsider.com/coast-guard-cant-stop-most-of-the-cocaine-it-sees-headed-for-the-us-
2018-11, accessed on 25 July 2019.
20 D. KUSHNER, Drug-Sub Culture, N. Y. TIMES, April 23, 2009, at MM30, available at http://
www.nytimes.com/2009/04/26/magazine/26drugs-t.html, cited in A. BENNETT, op. cit. (n 2), 433.
21 Cargoes can easily have a worth of US$100 million. W. BOOTH, J. FORERO, Semi-Submarines Stealthily
Plying Pacific, Arrive as a Way To Smuggle Cocaine, WASH. POST, June 6, 2009, http://www.wash-
ingtonpost.com/wp-dyn/content/article/2009/06/05/AR2009060503718.html, cited in A. BENNETT,
op. cit. (n 2), 433.
22 Only fifteen percent are discovered, due to the ease for this type of vessels to avoid detection by radar.
Waving, Not Drowning: Cocaine Now Moves by Submarine, ECONOMIST (London), May 1, 2008,
http://www.economist.com/node/11294435, cited in A. BENNETT, op. cit. (n 2), 433.
23 D. KUSHNER, op. cit. (n 20).
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through the territorial waters24 of many countries in the Caribbean region25 or
in West and North Africa.26 In September 2017, US Coast Guard Adm. Charles
Ray addressed the issue of illicit drug trafficking in the eastern Pacific Ocean
and the Caribbean before Congress, where he told senators that the service has
“good intelligence on between 80% and 90% of these movements”.27 The
actual Coast Guard’s vice commandant added that “we only have the capacity
to get after about 30% of those” shipments, because “the eastern Pacific Ocean
from the west coast of South America to the Galapagos Islands and up to waters
off western Mexico and the southwest US is an area about the size of the conti-
nental US”. “On any given day, we’ll have between six to 10 Coast Guard
cutters down here,” he added. “If you imagine placing that on [an area the size
of] the United States ... it’s a capacity challenge”28.
4. Still, according to the US Department of State’s Bureau of International
Narcotics and Law Enforcement Affairs, “in Fiscal Year 2018, the USCG
expended over 2,400 cutter days, over 1,400 Airborne Use of Force capable heli-
copters days, and over 3,400 surveillance aircraft hours on counter-drug
patrols, and USCG Law Enforcement Detachments deployed for over 600 days
aboard U.S. Navy, British, Dutch, and Canadian warships. As a result, the
USCG disrupted 222 drug smuggling attempts, which included the seizure of
160 vessels, detention of 602 suspected smugglers for further investigation and
prosecution, and removal of 209.6 metric tons (MT) of cocaine and 24.4 MT of
marijuana”.29
24 The USA retained its traditional three-mile territorial sea claim until 27 December 1988, when it was
extended to 12 nautical miles by Presidential Proclamation. International Legal Materials, Vol 28,
1989, p. 284, cited in B. GILMORE, op. cit. (n 18), at p. 1482.
25 On the necessity for the United States to enforce the drug laws outside of the territorial sea, US Circuit
Judge Kravitch states in US v Gonzalez: “One need only glance at a map of the [Caribbean] region and
compare the vast length of the United States coast to the narrow straits between Yucatan and Cuba …
and the other narrow passages through the West Indies to understand the reasonableness of enforcing
our drug laws outside of our territorial sea”. US v Gozales, 776 F 2d 931, 1985 at 939.
26 EMCDDA, op. cit. (n 16), 26.
27 C. WOODY, op. cit. (n 19).
28 Ibid.
29 USCG Law Enforcement Detachments deployed for over 600 days aboard U.S. Navy, British, Dutch,
and Canadian warships. United States Department of State Bureau of International Narcotics and Law
Enforcement Affairs, 2019 International Narcotics Control Strategy Report Volume I. (2019, March
28), at p. 41. Available at https://www.state.gov/2019-international-narcotics-control-strategy-report,
accessed 25 July 2019.
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1.2.2. The demand-side: prevalence of drug use in the European 
Union: cannabis versus cocaine
5. With 24.7 million inhabitants of the European Union in the age group of 15
to 64 years, or 7.4% of the population in this age group, reporting having used
cannabis in the last year, EMCDDA estimates that cannabis is the most
frequently used drug within the European Union. The reported estimated
number of EU inhabitants in the same age group having used cannabis at least
once in their lifetime is 91.2 million or 27.4%. Especially young adults in the
age group of 15 to 34 years frequently use cannabis, since 17.5 million or 14.4%
report having used cannabis during the last year.30
6. With 3.9 million adults in the age group of 15 to 64 years, or 1.2% of the
population in this age group, reporting having used cocaine in the last year, the
European Monitoring Centre for Drugs and Drug Addiction (EMCDDA)31 esti-
mates that cocaine is the second most frequently used drug within the European
Union.32 The reported estimated number of EU inhabitants in the same age
group of 15 to 64 years having used cocaine at least once in their lifetime is 18
million or 5.4%.33 Especially young adults in the age group of 15 to 34 years
have difficulties in resisting to the use of cocaine, since 2.6 million or 2.1%
report having used cocaine during the last year.34
1.2.3. Seizures of illicitly trafficked narcotic drugs: cannabis versus 
cocaine
7. Throughout the European Union, EMCDDA reports over 1.1 million seizures
of illicit drugs in 2017.35 According to the EMCDDA, cannabis is the most
commonly seized drug36, accounting for almost three-quarters of the total
number of seizures in the European Union, but cocaine is the most frequently
30 EMCDDA, op. cit. (n 16), 15.
31 In 1993, the European Union establishes the European Monitoring Centre for Drugs and Drug Addic-
tion (EMCDDA) as a decentralized agency (inaugurated in Lisbon in 1995) in order to provide the EU
and its Member States with a factual overview of European drug problems.
32 EMCDDA, op. cit. (n 16), 15.
33 Ibid.
34 Ibid.
35 Most of those seizures relate to small quantities confiscated from users. Only a small number of multi-
kilogram consignments of drugs account for the total quantity of drugs seized. Spain, the United King-
dom and France together account for over two-thirds of all drug seizures in the European Union (but
data on the number of seizures was not available for the Netherlands). EMCDDA, op. cit. (n 16), 20.
36 The United Nations Office on Drugs and Crime (hereinafter UNODC) has confirmed this trend, stat-
ing that: “Cannabis remains the drug seized in the greatest quantities worldwide, followed by coca and
cocaine-related substances”. UNODC, Global Overview of Drug Demand and Supply: Latest trends,
cross-cutting issues (World Drug Report 2018), United Nations, New York, 2018, at p. 29.
IHT.2020.01.book  Page 8  Friday, April 10, 2020  3:52 PM
L A R C I E R    I H T  2 0 / 1
Can the Law Contribute to Combating Illicit Narcotic Drug Trafficking by Sea?
9
seized stimulant in the western and southern countries of the European Union.37
According to the same report, all indicators suggest that the availability of
cocaine on the market in Europe has never been so high.38 In 2017, about
cocaine, the 27 EU countries, plus Turkey and Norway, reported the highest
number of drug seizures ever, namely 109,000 for a total of 140.2 tons. The
quantity surpassed the previous record from 2006 with 20 tons and represented
a doubling of the quantity seized in 2016.39 Together, Belgium (45 tons) and
Spain (41 tons) have accounted for most of the drug seizures related to cocaine
(86 tons), but also France (17.5 tons) and the Netherlands (14.6) reported large
amounts of drugs seized in 2017.40 Moreover, at the retail level, the purity of the
cocaine is at an all-time high, and the average price per gram for the consumer
has remained stable, with a national mean value of about 55 to 82 EUR per
gram (interquartile range), a minimum of 38 EUR and a maximum of 135
EUR.41
1.3. Methodology
1.3.1. Collection of empirical data
8. For the purposes of this reseµarch, empirical data have been collected and
analyzed. Legal texts from 40 countries42 have been collected, all related to the
fight against illicit drug trafficking at sea and other crimes in the maritime
domain. Additionally, this author has analyzed over 50 cases related to alleged
drug traffickers arrested at sea and tried before national courts, with convictions
from 1995 to 2017. These have been dealt with by the competent courts of the
United States of America, Jamaica43, Spain, Italy, the United Kingdom (1 case)
and the Netherlands (1 case). Political statements on legal issues and data for
2017 on the number of drug-related offences and the prevalence of the use of
37 EMCDDA, op. cit. (n 16), 26.
38 Ibid., 27.
39 Ibid., 26.
40 Ibid.
41 Ibid.
42 The United States of America; 1 Caribbean State: Jamaica; 28 EU Member States: Austria, Belgium,
Bulgaria, Croatia, Cyprus, Czechia, Denmark, Estonia, Finland, France, Germany, Greece, Hungary,
Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, the Netherlands, Norway, Poland, Portugal,
Romania, Slovakia, Slovenia, Spain, Sweden, United Kingdom; 2 Non-EU Member States: Norway,
Turkey; 8 EU neighboring countries: Albania, Belarus, Bosnia and Herzegovina, Georgia, Israel,
Kazakhstan, Kingdom of Morocco, Kyrgyz Republic.
43 Jamaica was the fourth State to ratify LOSC on 21 March 1983. However, Jamaica remains the largest
Caribbean source country of marijuana and a significant transit point for cocaine trafficked from
South America to North America and other international markets. United States Department of State
Bureau of International Narcotics and Law Enforcement Affairs, op. cit. (n 29), at p. 201.
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narcotic drugs among adults (aged 15-64), young adults (aged 15-34) and very
young adults (15-24) for over thirty countries have been collected from the
European Monitoring Centre for Drugs and Drug Addiction (EMCDDA) of the
Council of Europe.
9. Other sources of data include Drug Situation and Drug Policy reports from
the Pompidou Group of the Council of Europe, the Co-operation Group to
Combat Drug Abuse and Illicit Trafficking in Drugs44, as well as International
Narcotics Control Strategy Reports of the United States Department of State
Bureau of International Narcotics and Law Enforcement Affairs.45 Reported
data on drug seizures and stopped shipments, drug laws, drug law offences,
retail drug prices, and purity provided by the EMCDDA46 has supplemented
this information.
1.3.2. Comparative Legal Analysis
10. The three recurrent themes when studying judgments on the internationally
condemned crime of illicit narcotic drug trafficking by sea are first, the elements
of the offence; second, jurisdiction, and third, due process. This author discusses
those three themes below.
11. With regard to jurisdiction, three types can be distinguished as relevant to
this discussion: prescriptive jurisdiction (the legal authority to make laws),
enforcement jurisdiction (the legal authority to pursue and arrest alleged illicit
drug traffickers at sea), and adjudicative jurisdiction (the legal authority to try
alleged illicit drug traffickers). In this paper, the focus will lie on the issue of the
enforcement jurisdiction for any nation of its drug laws on the high seas against
non-nationals on board a foreign-flagged or stateless vessel.
44 The Pompidou Group is the Council of Europe’s dedicated platform for drug policy cooperation. It is
an inter-governmental body established in 1971 at the initiative of the then French President Georges
Pompidou. It upholds the core values of the Council of Europe – human rights, democracy and the
rule of law – and promotes a balanced approach in the response to drug use and illicit trafficking in
drugs, supporting both demand and supply reduction. At present, the Group consists of 39 Member
States, and its technical cooperation involves other countries all over the world, in particular around
the Mediterranean. https://www.coe.int/en/web/pompidou/about; accessed 17 July 2019.
45 “The 2019 International Narcotics Control Strategy Report (INCSR) is an annual report by the
Department of State to Congress prepared in accordance with the Foreign Assistance Act. It describes
the efforts of key countries to attack all aspects of the international drug trade in Calendar Year 2018.
Volume I covers drug and chemical control activities. Volume II covers money laundering and finan-
cial crimes.” https://www.state.gov/2019-international-narcotics-control-strategy-report; accessed 25
July 2019.
46 EMCDDA, op. cit. (n 16), 19.
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12. First, the paper addresses the issue of whether the international law defini-
tion of ‘exclusive flag State jurisdiction’ on the high seas is too restrictive and
whether, according to public international law, the prescriptive and enforcement
jurisdiction over all violent acts in the maritime domain related to drug traffick-
ing, could be covered by one legal concept: ‘preferential jurisdiction’.
13. In order to answer this question, this article compares the traditional notion
of ‘exclusive flag State jurisdiction’ in the sense used in the 1958 High Seas
Convention (HSC)47 or in the 1982 Law of the Sea Convention48 or, as it is
called hereinafter, enforcement jurisdiction sensu stricto with the more modern
concept of ‘preferential jurisdiction’, a broader definition used by international
legal scholars in the context of the 1988 Drug Convention. It explores the possi-
bility of the notion being extended even further to encompass other forms of
crime to a more comprehensive concept of ‘conditional universal jurisdiction’ or
enforcement jurisdiction sensu lato over crimes committed in the maritime
domain, by the crew of a vessel without nationality or a foreign nationality
vessel, on the high seas or in the EEZ of a Coastal State. The condition being
that the crime is condemned universally by the international community and –
except for ‘stateless vessels’, when there is no supplementary condition – that
nor the flag State (‘on the high seas’ or in the EEZ), nor the concerned Coastal
State (in the territorial sea or contiguous zone) objects (or that either of them
explicitly approves) for the intervening State to apply its laws.
14. This study focuses especially on cocaine because it is the only drug that is
mainly transported over sea from South-American countries through the Carib-
bean region and via North and West Africa into the Western and Southern Euro-
pean countries and because it is the second most commonly used drug in
Europe. Only cannabis is used more often. Other drugs such as heroin are
mostly imported over land from countries such as Afghanistan or, as is often the
case with MDMA or amphetamines, are home-grown.
15. The author verifies whether the illicit trafficking of cocaine satisfies the
condition that the international community of law-abiding nations universally
considers it a crime and condemns it universally. Therefore, first, an analysis is
47 Convention on the High Seas (Geneva, 29 April 1958, in force 30 September 1962) 450 UNTS 11; 13
UST 2312 [hereinafter HSC]. HSC is still relevant, because the clauses related to “flag State jurisdic-
tion” are almost identical to those in the LOSC, but whereas some important countries such as Israel,
the United States and Venezuela have ratified the HSC, they are not parties to the LOSC.
48 United Nations Convention on the Law of the Sea (Montego Bay, 10 December 1982, in force 16
November 1994) 1833 UNTS 397; 21 ILM 1245 [hereinafter LOSC].
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made of the prevalence of cocaine in comparison to cannabis for each of the
Western and Southern European countries connected to the North Sea, the
Mediterranean Sea, or to the Atlantic Ocean. Analyzing the prevalence of
cocaine for each of the concerned states is relevant. When the research estab-
lishes that the intervening coastal States in international waters also suffer great
harm due to drug law offences in general, Courts may accept that the Govern-
mental authorities do not have to prove explicitly for each case that a nexus
exists between the actual case and the State. Indeed, for any specific shipment
intercepted on the high seas, it would be impossible to prove that its destination
is the territory of the intervening Coastal State, but reversely, it cannot be main-
tained by the defense counsel of an alleged offender that none of the drugs
would end up causing harm to the intervening Coastal State’s nationals.
16. Consequently, governmental authorities could then argue that any shipment
interdicted would make such a difference for that State, that the State could
invoke the protective principle to justify its actions, as discussed below. If proven
a substantial problem for all law-abiding nations, States could even assert
universal jurisdiction, not to avoid the creation of any safe haven, as is the case
with piracy, but due to the gravity of the crime, as is the case with genocide.
Additionally to analyzing the prevalence of drug law offences, this author
discusses the legal framework in relation to drug trafficking. In addition, the
author compares the penalties that expert legal practitioners (judges, prosecu-
tors and/or defense lawyers) expect for first time offenders arrested in possession
of 1 kg of cocaine to those expected for alleged offenders in possession of 1 kg
of cannabis.
17. For each country, the author compares the expected penalties to the esti-
mated time incarcerated when taking into account legislation allowing for early
release and to the penalty range theoretically imposed by the drug laws in each
country. He also distinguishes between the use of drugs, which is not universally
punishable as on offence, offences related to the supply of drugs, and the actual
trafficking of drugs in large quantities. In order to verify whether drug traffick-
ing (in large quantities) is really universally condemned, this study has also
analyzed whether illicit trafficking of narcotic drugs or psychotropic substances
is a punishable offence in very small or relatively new countries on the European
continent, such as the Federation of Bosnia and Herzegovina, Kosovo or North
Macedonia.
IHT.2020.01.book  Page 12  Friday, April 10, 2020  3:52 PM
L A R C I E R    I H T  2 0 / 1
Can the Law Contribute to Combating Illicit Narcotic Drug Trafficking by Sea?
13
18. To see how the broader concept of ‘preferential jurisdiction’ or, as it will be
called hereinafter, enforcement jurisdiction sensu lato, fits within the current
state of jurisdiction over these sorts of crimes, this author considers a range of
issues. These include jurisdiction, the difficulties of incorporating new concepts
into domestic criminal legislation and challenges related to the prosecution of
alleged criminals, such as due process and human rights issues. The author also
considers the specific question of whether the United States drug laws are legit-
imate under international law, if enforced against non-nationals.
2. International Law: Jurisdiction over Illicit Drug Trafficking by 
Sea
2.1. Jurisdiction based on Treaty Law
2.1.1. The 1982 Law of the Sea Convention
19. According to Article 105 LOSC49, piracy on the high seas is a severe crime
that any country can punish, because the principle of universal jurisdiction
applies to it.50 Similarly, acts related to drug trafficking in large quantities are
also ‘criminal’ in nature and condemned universally, as argued below, regardless
of the maritime zone wherein they occur, but universal jurisdiction does not
apply. Illicit drug trafficking is not regarded as an international crime, and the
national legal frameworks to prosecute the offenders for the specific crime of
‘drugs trafficking by sea’ do not always exist.
20. For military operations and law enforcement purposes related to the fight
against illicit narcotic drug trafficking by sea, Article 108 LOSC51 on ‘Illicit traf-
fic in narcotic drugs or psychotropic substances’ is an essential legal provision.52
49 Article 105 LOSC (n 6) Seizure of a pirate ship or aircraft reads: “On the high seas, or in any other
place outside the jurisdiction of any State, every State may seize a pirate ship or aircraft, or a ship or
aircraft taken by piracy and under the control of pirates, and arrest the persons and seize the property
on board. The courts of the State which carried out the seizure may decide upon the penalties to be
imposed, and may also determine the action to be taken with regard to the ships, aircraft or property,
subject to the rights of third parties acting in good faith.”
50 E. SOMERS, “Can the Law Contribute to Solving the Problem of Piracy?” in K. BERNAUW, R. DE WIT,
W. DEN HAERYNCK, B. GOEMANS, F. STEVENS and E. VAN HOOYDONK (eds), Free on Board: liber
amicorum Marc A. Huybrechts, Antwerp, Intersentia, 2011, 497-515.
51 Article 108 LOSC (n 6) reads: “1. All States shall cooperate in the suppression of illicit traffic in
narcotic drugs and psychotropic substances engaged in by ships on the high seas contrary to interna-
tional conventions. 2. Any State which has reasonable grounds for believing that a ship flying its flag
is engaged in illicit traffic in narcotic drugs or psychotropic substances may request the cooperation of
other States to suppress such traffic.”
52 I. VAN HESPEN, op. cit. (n 7), at p. 283.
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Where this author refers in the article to ‘international conventions’ he refers
explicitly to the 1961, 1971 and 1988 Drug Conventions as discussed below.
Notably, Article 108 LOSC does explicitly refer to acts committed ‘on the high
seas’ and thus, it would seem that it does not apply to acts committed in the
contiguous or the exclusive economic zone (EEZ) of Coastal States. However,
this apparent lacuna is not problematic. By Article 58, paragraph 2 LOSC53,
Article 108 does apply to the EEZ, since it is compatible with the specific dispo-
sitions of LOSC applicable to the EEZ.54 However, Article 108 remains very
general and imposes only on the States Parties to the Convention to cooperate.
Consequently, this author argues that it is not sufficient as a legal basis to
conduct law enforcement operations on the high seas or in the EEZs of Coastal
States against non-nationals or foreign nationality vessels. In order to board a
foreign vessel, the existing treaties55 require the consent of the flag State as an
exception to exclusive flag State jurisdiction.56
21. According to E. FRANCKX, the highest Italian Court has denied the existence
of customary international law for warships to visit, board, and seize a vessel
when reasonable suspicion exists that it is engaged in illicitly trafficking drugs
on the high seas in 1992.57
22. In 1956 in its Draft Articles on the Law of the Sea, the International Law
Commission (ILC)58 has confirmed the principle that a State does not have the
53 Article 58 LOSC Par. 2 reads: “Articles 88 to 115 and other pertinent rules of international law apply
to the exclusive economic zone in so far as they are not incompatible with this Part.”
54 I. VAN HESPEN, op. cit. (n 7), at p. 288.
55 Article 110 (1)(e) LOSC (n 6) states that a warship that encounters a foreign merchant vessel on the
high seas is not justified in boarding it unless there are reasonable grounds for suspecting “(a) That the
ship is engaged in piracy; or (b) That the ship is engaged in the slave trade; or (c) That though flying
a foreign flag or refusing to show its flag, the ship is, in reality, of the same nationality as the warship.”
See also Article 22 (1) of the Convention on the High Seas (Geneva, 29 April 1958, in force 30 Septem-
ber 1962) 450 UNTS 11; 13 UST 2312 [hereinafter HSC]. Even in these circumstances, the right to
board a foreign vessel is limited, and a foreign-flagged warship or governmental ship may only under-
take this to verify the nationality of the ship in question.
56 See also Article 6 HSC (n 41): “1. Ships shall sail under the flag of one State only and, save in excep-
tional cases expressly provided for in international treaties or in these articles, shall be subject to its
exclusive jurisdiction on the high seas. A ship may not change its flag during a voyage or while in a
port of call, save in the case of a real transfer of ownership or change of registry. 2. A ship which sails
under the flags of two or more States, using them according to convenience, may not claim any of the
nationalities in question with respect to any other State, and may be assimilated to a ship without
nationality.”
57 E. FRANCKX, “Pacta Tertiis and the Agreement for the Implementation of the Straddling and Highly
Migratory Fish Stocks Provisions of the United Nations Convention on the Law of the Sea”, Tulane
Journal of International and Comparative Law, vol. 8:49 (2000), 68, cited in N. KLEIN, op. cit. (n 4),
at p. 131.
58 Article 1, paragraph 1, of the Statute of the International Law Commission provides that the
“Commission shall have for its object the promotion of the progressive development of international
law and its codification.” UNGA Res. 174 (II) (21 November 1947).
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right to exercise its adjudicatory powers within the territory of another state
(without the consent of that state).59
23. The European Court on Human Rights (ECtHR), clarified its position in the
Medvedyev60 case and considered that the existing treaty arrangements did not
of themselves provide for an exception to the exclusive flag State jurisdiction
about enforcement without the express consent of the flag State. Article 5 (1)(c)
ECHR61 states that:
“Everyone has the right to liberty and security of a person. No one
shall be deprived of his liberty save in the following cases and in
accordance with a procedure established by law: (...) (c) the lawful
arrest or detention of a person effected for the purpose of bringing
him before the competent legal authority on a reasonable suspicion
of having committed an offence or when it is reasonably considered
necessary to prevent his committing an offence or fleeing after having
done so: (..).”
24. Note that there is an obligation for the law to establish relevant procedures;
thus for any deprivation of liberty, also of persons on board a vessel, a legal basis
is required, not only for the apprehension itself but also for acts leading to this
apprehension, such as boarding a vessel.62
25. The 1958 High Seas Convention also codifies the exclusive flag State juris-
diction about any incident related to navigation.63 However, the scenario of ‘hot
pursuit’ allows for a warship, coast guard or customs vessel of a Coastal State
to enforce its laws on a foreign vessel on the high seas “when the competent
59 ILC, “Report of the International Law Commission on the Work of its 8th Session” (23 April – 3 June
1956) UN Doc. A/3159, 1956 UN Yearbook of the International Law Commission 253, at p. 283.
60 ECtHR (Grand Chamber), Medvedyev and Others v. France, Appl. No.3394/03, 29 March 2010,
Judgment, (Medvedyev).
61 European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended
by Protocols Nos. 11 and 14 (Rome, 4 November 1950, in force 3 September 1953) ETS 5; 213 UNTS
221 (No. 2889); UKTS (1953) 71 [hereinafter ECHR].
62 K. MANUSAMA, “Prosecuting Pirates in the Netherlands: the Case of the MS Samanyola”, Military Law
and the Law of War Review 141 (2010), at p. 157.
63 Article 11 HSC (n 41) reads: “1. In the event of a collision or of any other incident of navigation
concerning a ship on the high seas, involving the penal or disciplinary responsibility of the master or
of any other person in the service of the ship, no penal or disciplinary proceedings may be instituted
against such persons except before the judicial or administrative authorities either of the flag State or
of the State of which such person is a national. 2. In disciplinary matters, the State which has issued a
master’s certificate or a certificate of competence or licence shall alone be competent, after due legal
process, to pronounce the withdrawal of such certificates, even if the holder is not a national of the
State which issued them. 3. No arrest or detention of the ship, even as a measure of investigation, shall
be ordered by any authorities other than those of the flag State.” Generally see R. R. CHURCHILL and
A. V. LOWE, The Law of the Sea, Manchester (UK), Manchester University Press, 1983, at p. 148.
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authorities of the coastal State have good reason to believe that the ship has
violated the laws and regulations of that State”, on the condition that “such
pursuit must be commenced when the foreign ship or one of its boats is within
the internal waters or the territorial sea or the contiguous zone of the pursuing
State”.64
26. Another exception to the general rule of exclusive flag State jurisdiction is
found in the general principles of international law that also likely allow a state
to exercise jurisdiction over crimes committed on the high seas that began on a
ship flagged by another state but concluded on the state’s own flagged ship.65
2.1.2. The 1988 United Nations Convention against Illicit Traffic in 
Narcotic Drugs and Psychotropic Substances
27. More specifically, for the illicit trafficking of drugs by sea, the main instru-
ment from an international law perspective is the 1988 United Nations Conven-
tion against Illicit Traffic in Narcotic Drugs and Psychotropic Substances66
64 Article 23 HSC (n 41) reads: “1. The hot pursuit of a foreign ship may be undertaken when the
competent authorities of the coastal State have good reason to believe that the ship has violated the
laws and regulations of that State. Such pursuit must be commenced when the foreign ship or one of
its boats is within the internal waters or the territorial sea or the contiguous zone of the pursuing State,
and may only be continued outside the territorial sea or the contiguous zone if the pursuit has not been
interrupted. It is not necessary that, at the time when the foreign ship within the territorial sea or the
contiguous zone receives the order to stop, the ship giving the order should likewise be within the
territorial sea or the contiguous zone. If the foreign ship is within a contiguous zone, as defined in
article 24 of the Convention on the Territorial Sea and the Contiguous Zone, the pursuit may only be
undertaken if there has been a violation of the rights for the protection of which the zone was estab-
lished. 2. The right of hot pursuit ceases as soon as the ship pursued enters the territorial sea of its own
country or of a third State. 3. Hot pursuit is not deemed to have begun unless the pursuing ship has
satisfied itself by such practicable means as may be available that the ship pursued or one of its boats
or other craft working as a team and using the ship as a mother ship are within the limits of the
territorial sea, or as the case may be within the contiguous zone. The pursuit may only be commenced
after a visual or auditory signal to stop has been given at a distance which enables it to be seen or heard
by the foreign ship. 4. The right of hot pursuit may be exercised only by warships or military aircraft,
or other ships or aircraft on government service specially authorized to that effect. […]”
65 See J. W. DAVIDS, Jurisdiction and Diplomacy on the High Seas: India vs. Italy, THE {NEW} INTER-
NATIONAL LAW, Feb. 29, 2012, available at http://thenewinternationallaw.wordpress.com/2012/
02/29/jurisdictionand-diplomacy-on-the-high-seas-india-vs-italy/ (noting that Italy disputes India’s
right to exercise jurisdiction over the Enrica Lexie Italian marines if the shooting occurred on the high
seas, but suggesting that under international law, the “objective” territorial principle allows a state to
exercise jurisdiction over crimes occurring on the high seas that began on one flagged ship but ended
on the state’s flagged ship). See also D. GUILFOYLE, Shooting fisherman mistaken for pirates: jurisdic-
tion, immunity, and State responsibility EJIL: TALK!, March 2, 2012, available at http://www.ejil-
talk.org/shooting-fishermenmistaken-for-pirates-jurisdiction-immunity-and-state-responsibility/
(explaining that as a general principle of international law that an “offence commenced on a vessel of
flag State A which has fatal consequences aboard the vessel of flag State B can be subject to the crim-
inal law of both A and B).
66 United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances
(Vienna, 20 December 1988, in force 11 November 1990), 21 ILM (1988), 1261 [hereinafter: 1988
Drug Convention]. UN Doc. E/CONF.82/15/Corr.1 and Corr.2.
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(Article 3 Par. 1 and Article 15). Some earlier United Nations Conventions are
also still in force. Among those are the 1961 Single Convention on Narcotics
Drugs67 and the 1971 Convention on Psychotropic Substances68, as is explicitly
confirmed in Article 25 1988 Drug Convention ‘Non-derogation from earlier
treaty rights and obligations,’ which reads:
“The provisions of this Convention shall not derogate from any rights
enjoyed or obligations undertaken by Parties to this Convention
under the 1961 Convention, the 1961 Convention as amended and
the 1971 Convention.”
28. The 1961 and 1971 Drug Conventions address mostly the production of
illicit drugs, trying to avoid for them to become available on the market, but do
only marginally address the issue of the trafficking on an international scale.
Though not establishing an international crime as such, nor creating an excep-
tion to the exclusive flag State enforcement jurisdiction, the 1988 Drug Conven-
tion does expressly provide for a legal basis allowing any State Party, other than
the Flag State, to intercept a ship on the high seas if the Intervening Party
suspects it of illicit trafficking. This author argues that as a result, he can intro-
duce the new concept of ‘Intervening State’ in relation to enforcement jurisdic-
tion ‘on the high seas’. Article 4 provides the basis to assert prescriptive jurisdic-
tion69 for offences stipulated in Article 370, whereas article 17 regulates the
67 In 1912, the international community recognized that there were problems associated with the use of
specified types of drugs. This has led to the adoption of the first international instrument in this regard,
the 1912 International Opium Convention, 8 LNTS 187. Several treaties followed, such as the Second
Opium Convention (1925), the Convention for the Limiting the Manufacture and Regulating the
Distribution of Narcotic Drugs (1931) and the Convention for the Suppression of the Illicit Traffic in
Dangerous Drugs (1936). See UNODC, Combating Transnational Organized Crime Committed at
Sea, Issue Paper, United Nations, New York, March 2013 at p.28.
68 Convention on Psychotropic Substances (New York, 21 February 1971), 1019 UNTS, 176.
69 Article 4, paragraph 1 1988 Drugs Convention ‘Jurisdiction’ reads: “1. Each Party: (a) Shall take such
measures as may be necessary to establish its jurisdiction over the offences it has established in accord-
ance with article 3, paragraph 1, when: (i) The offence is committed in its territory; (ii) The offence is
committed on board a vessel flying its flag or an aircraft which is registered under its laws at the time
the offence is committed; (b) May take such measures as maybe necessary to establish its jurisdiction
over the offences it has established in accordance with article 3, paragraph 1, when: (i) The offence is
committed by one of its nationals or by a person who has his habitual residence in its territory; (ii) The
offence is committed on board a vessel concerning which that Party has been authorized to take appro-
priate action pursuant to article 17, provided that such jurisdiction shall be exercised. […]”.
70 Article 3, paragraph 1 1988 Drugs Convention ‘Offences and sanctions’ reads: “1. Each Party shall
adopt such measures as may be necessary to establish as criminal offences under its domestic law,
when committed intentionally: (a) (i) The production, manufacture, extraction; preparation, offering,
offering for sale, distribution, sale, delivery on any terms whatsoever, brokerage, dispatch, dispatch in
transit, transport, importation or exportation of any narcotic drug or any psychotropic substance
contrary to the provisions of the 1961 Convention, the 1961 Convention as amended or the 1971
Convention; […]”.
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enforcement jurisdiction concerning illicit drug trafficking by a foreign nation-
ality vessel on the high seas.
29. Article 17, paragraph 3, 1988 Drug Convention reads:
“A Party which has reasonable grounds to suspect that a vessel exer-
cising the freedom of navigation in accordance with international law
and flying the flag or displaying marks of registry of another Party is
engaged in illicit traffic may so notify the flag State, request confir-
mation of registry and, if confirmed, request authorisation from the
flag State to take appropriate measures in regard to that vessel.”
30. The text does not explicitly mention ‘on the high seas,’ but instead refers to
‘a vessel exercising the freedom of navigation.’ Consequently, this author argues
that the dispositions of this treaty about enforcement jurisdiction over non-
nationals on the high seas also apply in the EEZ. This by Article 58 paragraph
2 LOSC71, since it is compatible with the specific dispositions of LOSC applica-
ble to the EEZ.72 The District Court for Southern California confirms this vision
in its ruling in United States v. Portocarrero-Angulo73, stating that, according to
current case law, the “high seas” begin seaward of the territorial sea, which
extends to 12 nautical miles seaward of a coastal state and that, therefore,
anything seaward of 12 nautical miles is “high seas” as far as American courts
are concerned.
31. This author argues that any ‘Intervening State’ first may request confirma-
tion of registry to the alleged flag State, but does not need any ‘authorisation’
when the alleged flag State does not confirm the registry, which leaves the possi-
bility for the ‘Intervening State’ to exercise enforcement jurisdiction over a
vessel, considered ‘stateless’ at the time of the offence, even when in a later
stadium the actual flag State may become known.
32. Article 17, paragraph 3, 1988 Drug Convention explicitly mentions the
word ‘authorisation’, following lengthy informal consultations, because the
authors deliberately wanted to:
71 Article 58 LOSC Par. 2 reads: “Articles 88 to 115 and other pertinent rules of international law apply
to the exclusive economic zone in so far as they are not incompatible with this Part.”
72 I. VAN HESPEN, op. cit. (n7), at p. 288.
73 United States v. Portocarrero-Angulo, 3:16-cr-02555-BEN-01, 2017 WL 3283856 (S.D. Cal. Aug. 1,
2017),
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“stress the positive nature of the decision and of the action which the
flag State in the exercise of its sovereignty was to take with regard to
the vessel. It is entirely within the discretion of that State to decide
whether to allow another party to act against its vessel”74.
33. This author argues that it is remarkable that in Article 4, the Parties have
used the word ‘shall,’ thus making the dispositions concerning each Party’s
nationals mandatory, whereas the choice for the word ‘may’ allows for asserting
prescriptive jurisdiction concerning non-nationals or seamen on board foreign-
flagged vessels. Consequently, the dispositions of Article 4, paragraph 1 b 1988
Drugs Convention ‘Jurisdiction’ are facultative.
34. This author also argues that the necessity to obtain ‘authorisation’ of the
flag State with regard to enforcement jurisdiction over non-nationals on the high
seas, which can be accorded in a separate agreement or treaty or any other form,
has as an essential consequence. The ‘exclusive flag State jurisdiction’ has
evolved to the notion of ‘preferential jurisdiction’, better describing the actual
situation. Following the 1988 Drug Convention, an ‘Intervening State’ can
possibly board and search a foreign-nationality vessel and even take any action
deemed appropriate, thus has the possibility of exercising full enforcement juris-
diction. Indeed, article 17, paragraph 4 1988 Drug Convention reads:
“4. In accordance with paragraph 3 or in accordance with treaties in
force between them or in accordance with any agreement or arrange-
ment otherwise reached between those Parties, the flag State may
authorize the requesting State to, inter alia: (a) Board the vessel; (b)
Search the vessel; (c) If evidence of involvement in illicit traffic is
found, take appropriate action with respect to the vessel, persons and
cargo on board.”
35. Moreover, Article 4, paragraph 3, reads:
“3. This Convention does not exclude the exercise of any criminal
jurisdiction established by a Party in accordance with its domestic
law.”
74 Official Records of the 1988 Drug Convention, Summary Records of Committee II, 29th meeting,
para. 7. See UNODC, op. cit. (n 57), at p.29.
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36. According to this author, following the analysis of Articles 3, 4 and 17, the
fact that the United States have adopted MDLEA75 or DTVIA76, as discussed
below, hereby exercising prescriptive jurisdiction ‘on the high seas’ over ‘non-
nationals’ or ‘foreign-flagged vessels’ is not contrary to the intent of the interna-
tional community as expressed in the 1988 Drug Convention. Adopting legisla-
tion criminalizing illicit trafficking of large quantities of drugs by sea is compat-
ible with the powers of the U.S. Congress to prescribe legislation within the
limits of international law. Article 24 1988 Drug Convention ‘Application of
stricter measures than those required by this Convention’ confirms this view:
“A Party may adopt more strict or severe measures than those
provided by this Convention if, in its opinion, such measures are
desirable or necessary for the prevention or suppression of illicit traf-
fic.”
37. Article 3, paragraph 3, 1988 Drug Convention reads:
“Knowledge, intent or purpose required as an element of an offence
set forth in paragraph 1 of this article may be inferred from objective
factual circumstances.”
38. Consequently, the dispositions introduced by the adoption of DTVIA,
resulting in dispositions included in Section 70507 (b) of title 46 U.S.C. “[…]
The following indicia, among others, may be considered, in the totality of the
circumstances, to be prima facie evidence that a vessel is intended to be used to
commit, or to facilitate the commission of, such an offense” are compatible with
the view of the international community as expressed in Article 3, paragraph 3,
1988 Drug Convention.
39. Article 3, paragraph 4 (a), reads:
“4. (a) Each Party shall make the commission of the offences estab-
lished in accordance with paragraph 1 of this article liable to sanc-
tions which take into account the grave nature of these offences, such
as imprisonment or other forms of deprivation of liberty, pecuniary
sanctions and confiscation.”
75 Maritime Drug Law Enforcement Act, 46 U.S.C. §§ 70503-07 (2006). In 2006, Congress repealed the
MDLEA as codified at 46 U.S.C. app. §§ 1901-1904 (2002) and re-codified it in Title 46 itself. The
new form maintains the same policies and much of the same wording as the old form. This article will
use the new form.
76 Drug Trafficking Vessel Interdiction Act, Pub. L. No. 110-407, 18 U.S.C.A. § 2285.
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40. In the next sections of this article, this author will explore whether and to
what extent the States have taken into account the grave nature of the offences
referred to in the 1988 Drug Convention when establishing offences in their
domestic legislation. This study also addresses the issue of whether and to what
extent states have supplemented penalties of imprisonment with pecuniary sanc-
tions and confiscation.
41. Article 3, paragraph 5, reads:
“The Parties shall ensure that their courts and other competent
authorities having jurisdiction can take into account factual circum-
stances which make the commission of the offences established in
accordance with paragraph l of this article particularly serious
[…]”.77
42. In the next sections of this article, this author explores the consequence on
the penalty range for offences related to illicit drug trafficking, when aggra-
vated, as well as the kind of factual circumstances that States have selected as
aggravating circumstances.
43. Article 3, paragraph 9, reads:
“Each Party shall take appropriate measures, consistent with its legal
system, to ensure that a person charged with or convicted of an
offence established in accordance with paragraph 1 of this article,
who is found within its territory, is present at the necessary criminal
proceedings.”
44. Consequently, this disposition does not explicitly exclude the possibility of
a conviction in absentia but encourages any State to make sure that an alleged
offender is present at the criminal proceedings. This regime is reasonably similar
to the one in international criminal law where alleged offenders having commit-
77 Article 3, paragraph 5 continues as follows: “[…] such as:
(a) The involvement in the offence of an organized criminal group to which the offender belongs;
(b) The involvement of the offender in other international organized criminal activities;
(c) The involvement of the offender in other illegal activities facilitated by commission of the offence;
(d) The use of violence or arms by the offender;
(e) The fact that the offender holds a public office and that the offence is connected with the office in
question;
(f ) The victimization or use of minors;
(g) The fact that the offence is committed in a penal institution or in an educational institution or social
service facility or in their immediate vicinity or in other places to which school children and students
resort for educational, sports and social activities;
(h) Prior conviction, particularly for similar offences, whether foreign or domestic, to the extent
permitted under the domestic law of a Party.”
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ted international crimes cannot be convicted in absentia. This author argues that
the choice for this regime indicates that the international community, though
not establishing an international crime, does universally condemn the acts
referred to in the 1988 Drug Convention.
45. Article 4, paragraph 2 (b) reads:
“(b) May also take such measures as may be necessary to establish its
jurisdiction over the offences it has established in accordance with
article 3, paragraph 1, when the alleged offender is present in its terri-
tory and it does not extradite him to another Party.”
46. As a result, this disposition does not fully implement the well-known inter-
national criminal law principle of aut dedere, aut iudicare, but it indicates that
the wish of the Parties is to avoid the possibility of creating a haven for any
alleged offender. The author shows below that even very small or relatively new
countries on the European continent, such as the Federation of Bosnia and
Herzegovina, Kosovo, or North Macedonia, are not a haven for illicit drug traf-
fickers. Therefore, according to his author, this constitutes another indication of
the universal condemnation of illicit trafficking of large quantities of drugs by
sea.
47. An essential article concerning law enforcement is Article 17, paragraph 10,
that reads:
“10. Action pursuant to paragraph 4 of this article shall be carried
out only by warships or military aircraft, or other ships or aircraft
clearly marked and identifiable as being on government service and
authorized to that effect. 11. Any action taken in accordance with this
article shall take due account of the need not to interfere with or affect
the rights and obligations and the exercise of jurisdiction of coastal
States in accordance with the international law of the sea.”
48. Thus, the Convention clearly states that any authority to intervene, when
accorded by domestic law, is limited to warships or state ships authorized to that
effect, such as customs or coast guard vessels.78 Additionally, it excludes the
78 Consequently, the state practice of the United States, where the United States Coast Guard, as
mentioned before, has sole enforcement jurisdiction on the high seas but shares a concurrent jurisdic-
tion with the United States Customs Service up to 12 miles from the US baselines, is compliant with
this disposition of the Convention. See Congress of the United States, Office of Technology Assess-
ment, The Border War on Drugs, Washington, DC, 1987, pp. 34-37., cited in B. GILMORE, op. cit. (n
18), at p. 1482.
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possibility to intervene in the territorial sea or the port of another State without
its explicit consent.
49. Article 17, paragraph 9, 1988 Drug Convention reads:
“The Parties shall consider entering into bilateral or regional agree-
ments or arrangements to carry out, or to enhance the effectiveness
of, the provisions of this article.”
50. The treaties between Spain and Italy, the United Kingdom and the United
States, and the many bilateral ‘shiprider’-agreements between partner nations
and the United States, as discussed below, are examples of bilateral agree-
ments.
2.1.3. The 1995 Council of Europe Agreement on Illicit Traffic by Sea
51. In the European context, the first regional agreement to supplement the
1988 Drug Convention was the 1995 Council of Europe (CoE) Agreement on
Illicit Traffic by Sea.79 From the outset, the Parties accepted in Article 27 that
only those member States of the Council of Europe that had ratified the 1988
Drug Convention could become a party to this instrument. Additionally, in Arti-
cle 6, the Parties confirmed the concept of not intervening without the authori-
zation of the flag State80, and in Article 17 that there is no obligation for any
flag State to respond affirmatively to a request for authorization.
2.1.4. The 2005 Agreement Concerning Co-operation in Suppressing 
Illicit Maritime and Air Trafficking in Narcotic Drugs and 
Psychotropic Substances in the Caribbean Area
52. In the Caribbean context, the 2005 Agreement Concerning Co-operation in
Suppressing Illicit Maritime and Air Trafficking in Narcotic Drugs and Psycho-
tropic Substances in the Caribbean Area is a very relevant regional agreement.
79 Council of Europe Agreement on Illicit Traffic by Sea, implementing article 17 of the United Nations
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances (1995) European
Treaty Series No. 156 [hereinafter: 1995 CoE Agreement].
80 Article 6 1995 CoE Agreement reads as follows: “[w]here the intervening State has reasonable grounds
to suspect that a vessel, which is flying the flag or displaying the marks of registry of another Party or
bears any other indications of nationality of the vessel, is engaged in or being used for the commission
of a relevant offence, the intervening State may request the authorization of the flag State to stop and
board the vessel in waters beyond the territorial sea of any Party, and to take some or all of the other
actions specified in this Agreement. No such actions may be taken by virtue of this Agreement, without
the authorization of the flag State.”
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It entered into force in 2008.81 Afterwards, the much broader in scope 2008
CARICOM Agreement has been adopted to encompass also other aspects of
maritime security, among which drug trafficking, but only applicable to coun-
tries of the region and not to third parties, such as the United Kingdom or the
United States.82
2.2. Bilateral agreements or ‘shiprider’-agreements
53. Difficulties with regard to obtaining consent from flag States, have given rise
to a large number of bilateral agreements, often called ‘shiprider’-agreements,
where a local law enforcement official is authorized to embark upon a United
States Coastguard or Navy vessel83 in order to observe, protect, board, and
search vessels suspected of violating laws or regulations within their Exclusive
Economic Zones or on the high seas. The practice mostly involves the United
States and the States and Territories of the Caribbean Basin, entering in bilateral
negotiations.84 However, Canada, the United Kingdom85, the Netherlands86,
and Belgium87 have also been closely cooperating with the United States.88 The
81 The text and a short commentary is found in W. Gilmore, Agreement Concerning Co-operation in
Suppressing Illicit Maritime and Air Trafficking in Narcotic Drugs and Psychotropic Substances in the
Caribbean Area, (2005) [hereinafter: Caribbean Agreement]. See UNODC, op. cit. (n 57), at p.29.
82 Ibid.
83 B. GILMORE, op. cit. (n 17), at p. 612.
84 In the Eastern Caribbean region, the United States maintains bilateral agreements to suppress illicit
traffic by sea with Antigua and Barbuda, Barbados, Dominica, Grenada, St. Kitts and Nevis, St. Lucia,
and St. Vincent and the Grenadines, which include provisions regarding ship boarding, shipriders,
pursuit, entry into territorial waters, overflight, and order to land. Through these relations, these
countries prosecuted at least 10 major traffickers in 2018. United States Department of State Bureau
of International Narcotics and Law Enforcement Affairs, op. cit. (n 29), at p. 156. Available at https:/
/www.state.gov/2019-international-narcotics-control-strategy-report, accessed 25 July 2019.
85 The first in a series of agreements was the 13 November 1981 Exchange of Notes concerning Co-
operation in the Suppression of the Unlawful Importation of Narcotic Drugs into the United States.
The 1981 Agreement like its only relevant predecessor, the prohibition era Convention between the
United States of America and the United Kingdom Respecting the Regulation of the Liquor Traffic of
23 January 1924, is essentially non-reciprocal in nature. Its provisions are designed solely to facilitate
the effective enforcement of US law subject to a number of safeguards for the United Kingdom.
B. GILMORE, op. cit. (n 18), at p. 1481.
86 In 2016, the United States, the Kingdom of the Netherlands, Aruba, Sint Maarten, and Curaçao signed
a memorandum of understanding (MOU) to enhance existing cooperation and strengthen law enforce-
ment and criminal justice systems in the Caribbean parts of the Kingdom of the Netherlands. United
States Department of State Bureau of International Narcotics and Law Enforcement Affairs, op. cit.
(n 29), at p. 157.
87 The cooperation between the United States and Belgium in criminal matters dates back to 1928. One
of the many bilateral treaties that have been concluded between both countries and that are still in
force, is the Arrangement for the direct exchange of certain information regarding the traffic in
narcotic drugs, 5 Bevans 545, concluded by Exchange of notes at Brussels on February 6 and June 13,
1928. This bilateral treaty entered into force June 13, 1928. More recently, on September 20, 2011,
the Agreement on enhancing cooperation in preventing and combating serious crime, with annex,
TIAS14-522, has been signed between the two countries in Brussels. With the exception of Articles 7
through 9, it has entered into force May 22, 2014.
88 USCG Law Enforcement Detachments deployed for over 600 days aboard U.S. Navy, British, Dutch,
and Canadian warships. Ibid., at p. 41.
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“Agreement Concerning Maritime and Aerial Operations to Suppress Illicit
Trafficking by Sea in the Waters of the Caribbean and Bermuda” of 13 July
1998, concluded between the United States and the United Kingdom is an exam-
ple of an agreement which extends the ‘shiprider’-approach as defined in the
1998 US-UK Memorandum of Understanding (MoU) from the British Virgin
Islands to all of the Caribbean Overseas Territories and Bermuda.89
54. The March 1996 United States Agreement with Trinidad and Tobago90 illus-
trates well the most common elements in the over 40 bilateral ‘shiprider’-agree-
ments with partner nations held by the United States91, that were in force by the
end of 2017.
55. With regard to law enforcement within Trinidad and Tobago territorial
waters, the ‘shiprider’ may: (a) authorize pursuit of a suspect vessel fleeing into
Trinidadian waters (a sort of “reverse” hot pursuit); (b) authorize counter-drug
operations in the waters of Trinidad; (c) authorize pursuit from such waters in
the exercise of the right of hot pursuit; and, (d) authorize United States officials
on board to assist in the enforcement of the laws of Trinidad and Tobago.92 Arti-
cle 8 of the Agreement also grants “limited permission to pursue vessels into
national waters and to carry out counter-drug investigations where no
‘shiprider’ is embarked”.93 Concerning operations seawards of the territorial
sea, the Agreement provides advance consent to the US to board and search
suspect Trinidadian vessels in international waters.94 As for the jurisdiction,
according to Article 23, “in all cases involving action in Trinidadian waters or
against a national vessel in international waters, Trinidad retains the “primary
right” to exercise jurisdiction over the vessel and persons on board.” Article 24
states that “this right may be waived in favor of the United States.”95
56. This author argues that regardless of any explicit consent or even when
explicitly requested by the Coastal State, an intervention by law enforcement
officials of a foreign State aboard a ship that has safely been brought in port by
the Coastal State’s authorities, cannot take place due to human rights issues.
89 B. GILMORE, op. cit. (n 17), at p. 612.
90 The full text of the March 1996 United States Agreement with Trinidad and Tobago is reproduced in
the appendix of B. GILMORE, op. cit. (n 17).
91 According to the United States Department of State Bureau of International Narcotics and Law
Enforcement Affairs, op. cit. (n 29), at p. 40.
92 See especially, Art 5. See also Art 6 for the ability of the US to designate shipriders to carry on activities
on Trinidad and Tobago vessels. B. GILMORE, op. cit. (n 17), at p. 612.
93 B. GILMORE, op. cit. (n 17), at p. 612.
94 Ibid.
95 Ibid.
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This view was confirmed in 2014 by the Supreme Court of Jamaica96 in David
Chin v. Attorney General of Jamaica:
“In the case at bar, the “Ship Rider” appears to have been a contriv-
ance. The Jamaican vessel returned from the sea to port. It was inter-
cepted in port by Jamaican security forces, seized and searched. It was
only thereafter that a decision was taken to have a “Ship Rider” by
placing Jamaican Coast Guard personnel aboard a US vessel. These
personnel then asked the US personnel to assist in the search of the
Claimant’s vessel. The United States naval vessel played no role in the
interception or boarding of the Claimant’s vessel, which had already
been intercepted and boarded. In other words, it is clear that contrary
to the express wording of Section 8 of the Act, these Jamaican forces
did not,
“While embarked on a law enforcement vessel belonging to a treaty
state, enforce the laws of Jamaica.””97
“It is Declared that Jamaican law enforcement officials acted unlaw-
fully on the 20th and 2ist days of November 2009 when they invited
law enforcement officials of a Treaty State to wit United States Coast
Guard personnel to join in a search of the Claimant’s vessel which was
at all material times, safely docked in a Jamaican port and already
safely under the control of Jamaican law enforcement officials.” 98
3. Domestic Law: The Offence of Illicit Drug Trafficking by Sea
3.1. The U.S. legal framework as a basis for customary 
international law?
57. Currently, the U.S. legal framework in the fight against illicit trafficking of
narcotic drugs at sea consists of the 1986 Maritime Drug Law Enforcement Act
(MDLEA)99 and the 2008 Drug Trafficking Vessel Interdiction Act (DTVIA).100
96 Supreme Court of Judicature of Jamaica in Civil Division with regard to Claim No. 2009 HCV 06509
in David Chin v. Attorney General of Jamaica [2014] JMSC CIVIL 20, at 38. In the case of Jamaica,
the country has given effect to the Ship Rider Agreement with the United States in domestic law by
way of the Maritime Drug Trafficking (Suppression) Act. That Statute represents an exception to the
constitutionally prescribed search of property (see Section 19 of the Jamaica (Constitution) Order in
Council 1962 (as the 2011 amendments to the Bill of Rights had not yet come into effect).
97 Supreme Court of Judicature of Jamaica in Civil Division with regard to Claim No. 2009 HCV 06509
in David Chin v. Attorney General of Jamaica [2014] JMSC CIVIL 20, at 27.
98 Ibid., at 38.
99 MDLEA (n 75).
100 DTVIA (n 76).
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The issue addressed by this paper is whether these United States’ maritime drug
laws are responding to a real lacuna in the law and whether they could be the
basis – de lege ferenda – for implementation by the international community,
either by coordinated state practice through national legislation or by treaty.
Indeed, it is common practice for other states in the international community to
model their laws to those of the United States, especially if these laws seem to be
effective.101
58. Whereas on the high seas, in principle only flag states have jurisdiction over
ships flying their flag102, in 1986 with the MDLEA103, the U.S. has expanded its
prescriptive jurisdiction to cover drug trafficking on the high seas104. Indeed, the
MDLEA also applies to foreign ships with a crew of foreign nationality.105 This
author agrees with Gilmore that it is not so exceptional for the USA “to apply
and enforce its laws on its own nationals and vessels on the high seas, but quite
another to reach the activities of foreigners on board private ships of foreign
registry”.106 Mostly, as a matter of international law, two issues have to be
addressed: prescriptive and enforcement jurisdiction.107 As discussed below,
concerning prescriptive jurisdiction, both the US Government and the courts108
have tended to invoke the “protective principle” in the narcotics trafficking
area.109
59. Consequently, though the Permanent Court of International Justice in the
Lotus case110 held a very restrictive interpretation on the possibility for a state
101 A. BENNETT, op. cit. (n 2), 438.
102 Ibid., 460. See also R. R. CHURCHILL and A. V. LOWE, op. cit. (n 63).
103 MDLEA (n 75) as re-codified in 2006 at 46 U.S.C. Section 70503 (a) ‘Prohibitions’ reads: “While on
board a covered vessel, an individual may not knowingly or intentionally—(1) manufacture or distrib-
ute, or possess with intent to manufacture or distribute, a controlled substance; (2) destroy (including
jettisoning any item or scuttling, burning, or hastily cleaning a vessel), or attempt or conspire to
destroy, property that is subject to forfeiture under section 511(a) of the Comprehensive Drug Abuse
Prevention and Control Act of 1970 (21 U.S.C. 881(a)); or (3) conceal, or attempt or conspire to
conceal, more than $100,000 in currency or other monetary instruments on the person of such indi-
vidual or in any conveyance, article of luggage, merchandise, or other container, or compartment of
or aboard the covered vessel if that vessel is outfitted for smuggling.”
104 MDLEA (n 75) as re-codified in 2006 at 46 U.S.C. Section 70503 (b) ‘Extension Beyond Territorial
Jurisdiction’ reads: “Subsection (a) applies even though the act is committed outside the territorial
jurisdiction of the United States.”
105 MDLEA (n 75) as re-codified in 2006 at 46 U.S.C. Section 70503 (e) ‘Covered defined’ reads: “In this
section the term “covered vessel” means—(1) a vessel of the United States or a vessel subject to the
jurisdiction of the United States; or (2) any other vessel if the individual is a citizen of the United States
or a resident alien of the United States.”
106 B. GILMORE, op. cit. (n 18), at p. 1483.
107 Ibid.
108 See e.g. US v Peterson 812 F 2d 486, 1987, at 493-494; and US v Gonzalez 776 F 2d 931, 1985 at 938.
109 B. GILMORE, op. cit. (n 18), at p. 1483.
110 “[T]he first and foremost restriction imposed by international law upon a State is that – failing the
existence of a permissive rule to the contrary – it may not exercise its power in any form in the territory
of another State.” PCIJ, SS Lotus (France v Turkey) Series A No 10 (1927) 18-19.
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to enforce its laws outside of its territory, the U.S. can enforce this legislation on
the sole condition that a vessel is ‘stateless’ and thus ‘subject to the jurisdiction
of the United States’ in the sense of 46 U.S.C. Section 70503 (e) 111 or that the
flag State consents.112 The fact that any ‘stateless’ vessel is ‘subject to the juris-
diction of the United States’ has been confirmed by the US Court of Appeals in
US v Marino-Garcia, concluding that:
“[…] international law permits any nation to subject stateless vessels
on the high seas to its jurisdiction. Such jurisdiction neither violates
the law of nations nor results in impermissible interference with
another sovereign nation’s affairs. We further conclude that there
need not be proof of a nexus between the stateless vessel and the
country seeking to effectuate jurisdiction. Jurisdiction exists solely as
a consequence of the vessel’s status as stateless.”113
In 2008, by adopting the DTVIA114, the U.S. had even gone further and has
criminalized the mere fact of operating or embarking in any submersible or
semi-submersible vessel without nationality in order to evade detection, regard-
less of whether there are drugs on board or not. DTVIA as codified in 18
U.S.C.A. § 2285 (a) ‘Offense’ stipulates:
“Whoever knowingly operates, or attempts or conspires to operate,
by any means, or embarks in any submersible vessel or semi-submers-
ible vessel that is without nationality and that is navigating or has
navigated into, through, or from waters beyond the outer limit of the
territorial sea of a single country or a lateral limit of that country’s
territorial sea with an adjacent country, with the intent to evade detec-
tion, shall be fined under this title, imprisoned not more than 15
years, or both.”
111 MDLEA (n 75) as re-codified in 2006 at 46 U.S.C. Section 70503 (e) ‘Covered defined’ reads: “In this
section the term “covered vessel” means—(1) a vessel of the United States or a vessel subject to the
jurisdiction of the United States; or (2) any other vessel if the individual is a citizen of the United States
or a resident alien of the United States.”
112 A. BENNETT, op. cit. (n 2), 442.
113 US v Marino-Garcia 679 F 2d 1373, 1982, at 1383.
114 DTVIA (n 76).
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60. Some states such as Norway115, Italy116, Spain117, and the United Kingdom
have already made steps in the same direction as the United States, asserting
extra-territorial jurisdiction over non-nationals on board of ships with foreign
nationality or stateless ships.118
61. As transnational criminal organizations tend to use stateless vessels when
performing illicit drug trafficking operations at sea or to prepare for terrorist
attacks from the sea119, considering the operation in itself of a stateless vessel to
be a universal crime could become customary international law if enough states
were to follow the example of the United States120 and if there were no persistent
objectors.
62. The question will remain whether the act of smuggling drugs should not be
subject to universal jurisdiction121 instead of the operating of a stateless vessel
since the illicit trafficking of drugs is the real problem.122 This author argues
that proving criminal intent of alleged offenders captured on the high seas
related to drug trafficking with substantial negative effect for the population of
a coastal state, which is the basis for jurisdiction according to the protective
115 R. E. FIFE, “Elements of Nordic Practice 2006: Norwegian Measures Taken Against Stateless Vessel
Conducting Unauthorized Fishing on the High Seas”, The Nordic Journal of International Law, vol.
76:301 (2007), 302 (discussing the extra-territorial effect of the Salt Water Fisheries Act of 3 June
1983, applying equally to ships flying the Norwegian flag and to stateless vessels).
116 E. PAPASTAVRIDIS, “Interception of Human Beings on the High Seas: A Contemporary Analysis Under
International Law”, Syracuse Journal of International Law & Commerce, vol. 36:145 (2009) 160-
161. (The author discusses a case where an Italian judge held that Italian authorities had rightfully
arrested migrants on board stateless vessels on the high seas).
117 As stated by R. GARCIA-LLAVEL, F. PINIELLA and M. ACOSTA-SANCHEZ, “In the fight against illicit
traffic by sea, Spain deploys an agency under the Ministry of Finance and framed within the Depart-
ment of Customs and Excise, called the Customs Surveillance Service. This agency, created in 1955
and originally called the Special Fiscal Surveillance Service, has eight hundred marine officers and a
fleet of thirty seven ships (high-speed craft, medium-sized patrol boats and ocean-going patrol
boats) distributed along the Spanish coast at twenty five maritime bases situated in strategic loca-
tions, which play a key role in the fight against illicit traffic by sea. Although now primarily oper-
ating in territorial waters, in the years when Spain applied the principle of Universal Jurisdiction
there was an extraordinary increase in seizures, mainly on the high seas, and Spain became the
leading country in Europe as regards suppression of this type of practice. However, since March
2014, the policy reversal entailed in the Universal Justice reform has led to a considerable reduction
in the agency’s actions, to the extent that Spain no longer undertakes any intervention in the case of
ships in international waters, despite the success of previous operations.” R. GARCIA-LLAVEL,
F. PINIELLA and M. ACOSTA-SANCHEZ, “Maritime Interdiction on the High Seas: a Case Study of
Spain and the Concept of ‘Universal Jurisdiction’”, Journal of Maritime Research, Vol XII. No. III,
2015, pp 77-87, at p. 81.
118 A. BENNETT, op. cit. (n 2), 460.
119 Ibid., 457.
120 Ibid.
121 A. H. GERAGHTY, “Universal Jurisdiction and Drug Trafficking: A Tool for Fighting One of the
World’s Most Pervasive Problems”, Florida Journal of International Law, vol. 16:371 (2004),
393 (arguing that the illicit trafficking of narcotic drugs should be recognized as a universal
crime).
122 A. BENNETT, op. cit. (n 2), 453.
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principle123, is much more complicated than merely having to produce evidence
of intent to evade detection124 or having to conclude that the operator cannot
make a valid claim with regards to the nationality of the vessel, leading to the
vessel’s status of statelessness.125 Additionally, in an affirmative defense to pros-
ecution, the defendant has the burden to prove by a preponderance of the
evidence that the vessel was not stateless at the time of the offence or has to
provide conclusive government documents in order to avoid trial for lack of
enforcement jurisdiction.126 As a result of the adoption of MDLEA and DTVIA,
section 70507 (b) of title 46 U.S.C. states that “practices commonly recognized
as smuggling tactics may provide prima facie evidence of intent to use a vessel
to commit, or to facilitate the commission of, an offense under section 70503 of
this title, and may support seizure and forfeiture of the vessel, even in the
123 The protective principle allows the extension of jurisdiction over foreign nationals whose acts
threaten the security of the State or affect a State’s interests. RESTATEMENT (THIRD) OF
FOREIGN RELATIONS LAW Pt.V introductory note preceding § 501 at 5-6 (1987) [hereinafter
RESTATEMENT] § 402 comment f, cited in M. TOUSLEY, “United States Seizure of Stateless Drug
Smuggling Vessels on the High Seas: Is It Legal”, 22 Case W. Res. J. Int’l L. 375 (1990), at p. 383.
124 DTVIA (n 76) as codified under 18 U.S.C.A. § 2285 ‘Operation of submersible vessel or semi-
submersible vessel without nationality’ (b) ‘Evidence of Intent To Evade Detection’ reads: “For
purposes of subsection (a), the presence of any of the indicia described in paragraph (1)(A), (E),
(F), or (G), or in paragraph (4), (5), or (6), of section 70507(b) of title 46 may be considered, in
the totality of the circumstances, to be prima facie evidence of intent to evade detection.”
125 DTVIA (n 76) as codified under 18 U.S.C.A. § 2285 (d) reads: “[…] (d) Claim of Nationality or
Registry.—A claim of nationality or registry under this section includes only—(1) possession on
board the vessel and production of documents evidencing the vessel’s nationality as provided in
article 5 of the 1958 Convention on the High Seas; (2) flying its nation’s ensign or flag; or (3) a
verbal claim of nationality or registry by the master or individual in charge of the vessel.”
126 DTVIA (n 76) as codified under 18 U.S.C.A. § 2285 (e) reads: “[…] (e) Affirmative Defenses.—
(1) In general.—It is an affirmative defense to a prosecution for a violation of subsection (a),
which the defendant has the burden to prove by a preponderance of the evidence, that the
submersible vessel or semi-submersible vessel involved was, at the time of the offense—(A) a vessel
of the United States or lawfully registered in a foreign nation as claimed by the master or individ-
ual in charge of the vessel when requested to make a claim by an officer of the United States
authorized to enforce applicable provisions of United States law; (B) classed by and designed in
accordance with the rules of a classification society; (C) lawfully operated in government-regu-
lated or licensed activity, including commerce, research, or exploration; or (D) equipped with and
using an operable automatic identification system, vessel monitoring system, or long range iden-
tification and tracking system.
(2) Production of documents.—The affirmative defenses provided by this subsection are proved
conclusively by the production of—(A) government documents evidencing the vessel’s nationality
at the time of the offense, as provided in article 5 of the 1958 Convention on the High Seas; (B)
a certificate of classification issued by the vessel’s classification society upon completion of rele-
vant classification surveys and valid at the time of the offense; or (C) government documents
evidencing licensure, regulation, or registration for commerce, research, or exploration.”
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absence of controlled substances aboard the vessel”127, which, according to this
author, is very innovative and reduces the burden of proof for the law enforce-
ment agents and prosecutors.
3.2. Expected penalties for drug trafficking offences: an overview
63. In this section, the author discusses the national drug laws and the extent to
which the illicit trafficking in narcotic drugs is punishable, aiming for a descrip-
tive account of the different legal systems, but also in order to analyze whether
and if so, to what extent, the Western and Southern European states bordering
the Atlantic Ocean (Ireland, United Kingdom, Norway, Denmark, France,
Spain, Portugal), the North Sea (United Kingdom, France, the Netherlands,
Belgium, Germany) or the Mediterranean Sea (Spain, Portugal, Italy, Greece)
127 Section 70507 (b) of title 46 U.S.C. continues “The following indicia, among others, may be consid-
ered, in the totality of the circumstances, to be prima facie evidence that a vessel is intended to be used
to commit, or to facilitate the commission of, such an offense: (1) The construction or adaptation of
the vessel in a manner that facilitates smuggling, including—(A) the configuration of the vessel to ride
low in the water or present a low hull profile to avoid being detected visually or by radar; (B) the
presence of any compartment or equipment that is built or fitted out for smuggling, not including items
such as a safe or lock-box reasonably used for the storage of personal valuables; (C) the presence of
an auxiliary tank not installed in accordance with applicable law or installed in such a manner as to
enhance the vessel’s smuggling capability; (D) the presence of engines that are excessively over-
powered in relation to the design and size of the vessel; (E) the presence of materials used to reduce or
alter the heat or radar signature of the vessel and avoid detection; (F) the presence of a camouflaging
paint scheme, or of materials used to camouflage the vessel, to avoid detection; or (G) the display of
false vessel registration numbers, false indicia of vessel nationality, false vessel name, or false vessel
homeport.
(2) The presence or absence of equipment, personnel, or cargo inconsistent with the type or declared
purpose of the vessel.
(3) The presence of excessive fuel, lube oil, food, water, or spare parts, inconsistent with legitimate
vessel operation, inconsistent with the construction or equipment of the vessel, or inconsistent with
the character of the vessel’s stated purpose.
(4) The operation of the vessel without lights during times lights are required to be displayed under
applicable law or regulation and in a manner of navigation consistent with smuggling tactics used to
avoid detection by law enforcement authorities.
(5)The failure of the vessel to stop or respond or heave to when hailed by government authority,
especially where the vessel conducts evasive maneuvering when hailed.
(6) The declaration to government authority of apparently false information about the vessel, crew, or
voyage or the failure to identify the vessel by name or country of registration when requested to do so
by government authority.
(7) The presence of controlled substance residue on the vessel, on an item aboard the vessel, or on an
individual aboard the vessel, of a quantity or other nature that reasonably indicates manufacturing or
distribution activity.
(8) The use of petroleum products or other substances on the vessel to foil the detection of controlled
substance residue.
(9) The presence of a controlled substance in the water in the vicinity of the vessel, where given the
currents, weather conditions, and course and speed of the vessel, the quantity or other nature is such
that it reasonably indicates manufacturing or distribution activity.”
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that have major container terminals, have executed the dispositions of the 1988
Drug Convention.128
64. For each of these countries, the author analyzes the prevalence of cocaine in
comparison to cannabis to verify whether drug trafficking is a problematic and
substantial issue for the country (gravity of the consequences of the crime).
Then, the first step in order to verify whether drug trafficking (by sea, in large
quantities) is really universally condemned, the author discusses the legal frame-
work in relation to drug trafficking, and he compares the penalties that expert
legal practitioners (judges, prosecutors and/or defense lawyers) expect for first
time offenders arrested in possession of 1 kg of cocaine to those expected for
alleged offenders in possession of 1 kg of cannabis. Then the author compares
these expected penalties to the estimated time incarcerated when taking into
account legislation allowing for early release and to the penalty range theoreti-
cally imposed by the drug laws in each country.129
65. This author argues that the distinction has to be made between the use of
drugs, which is not universally punishable as an offence, offences related to the
supply of drugs, and the actual trafficking of drugs in large quantities. Finally,
the second step in order to verify whether drug trafficking (in large quantities)
is really universally condemned by all law-abiding countries without exception
and thus could be accepted as a criminal act defined by customary international
law, this study has also analyzed whether illicit trafficking of narcotic drugs or
psychotropic substances is a punishable offence in very small or relatively new
countries on the European continent, such as the Federation of Bosnia and
Herzegovina, Kosovo or North Macedonia (see Tables 1 & 2).
128 As stated by R. Garcıa-Llave1, F. Piniella and M. Acosta-Sanchez, “within the framework of European
cooperation to suppress illicit traffic by sea, an intergovernmental working group (MAOCN) was
created in 2007 at the initiative of seven European countries (France, Ireland, Italy, Spain, the Neth-
erlands, Portugal and the United Kingdom). Based in Lisbon, its mission is to improve criminal intel-
ligence and coordinate police action on the high seas for the suppression of trafficking in cannabis and
cocaine destined for Europe Since its inception, MAOC-N has worked closely with the European
Monitoring Centre for Drugs and Drug Addiction (EMCDDA), the European Maritime Safety Agency
(EMSA), European Police Office (Europol), the European Union’s Judicial Cooperation Unit (Euro-
just) and the International Police (INTERPOL).” R. GARCIA-LLAVEL, F. PINIELLA and M. ACOSTA-
SANCHEZ, op. cit. (n 117), at p. 81. Therefore, Nagler argues that “the European Union considers the
fight against illicit traffic by sea in its objectives as his preferred Maritime Policy.” N. A. NAGLER “The
Council of Europe Cooperation Group to Combat Drug Abuse and Illicit Trafficking in Drugs (the
Pompidou Group)”, Bulletin on Narcotics, 1997, 31-40.
129 Tables include estimates by the author, based on the analysis of domestic legislation on drug traffick-
ing and on early release in drug trafficking cases. The EMCDDA provided the data on the opinion of
legal practitioners within each country. See EMCDDA, Drug trafficking penalties across the European
Union: a survey of expert opinion, Technical Report, Publications Office of the European Union,
Luxembourg, January 2017, 35 (Belgium) – 47 (Denmark) – 51 (Germany) – 58 (Ireland) – 62, 63
(Greece) – 66 (Spain) – 69 (France) – 76 (Italy) – 99, 100 (the Netherlands) – 113 (Portugal). Available
at: emcdda.europa.eu/publications/technical-reports/trafficking-penalties.
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3.3. Comparative analysis of drug use prevalence per country 
and of the domestic legal instruments to counter drug-
related offences
3.3.1. Ireland
66. Concerning drug trafficking, according to the Misuse of Drugs Acts 1977-
2017, possession for sale or supply can lead to sentences up to life imprison-
ment, with a presumptive mandatory minimum sentence of 10 years130 for the
possession of drugs with a market value of at least 13,000 EUR.131
67. Over recent years, drug use has become more prevalent in Ireland among the
adult population aged 15-64 years. Approximately 3 in 10 have reported the use
of any illicit drug in their lifetime in a 2014-2015 survey (in comparison to less
than 2 in 10 in a 2002-03 survey). On average, in 2017, 13.8% of young adults
(15-34 years) reported using cannabis in the last year, in comparison to 2.9%
that admitted to having used cocaine in the last year.132
68. There exists no specific legislation related to the extra-territorial application
of domestic criminal law in the maritime domain, outside of the territorial
waters, on foreign nationals on board foreign-flagged ships when suspected of
being involved in illicitly trafficking drugs. The 2006 International Criminal
Court Act limits the extra-territorial application of domestic criminal law to
non-nationals to war crimes and those international crimes that are punishable
by the International Criminal Court of Justice.133
130 The Law Reform Commission, an independent body established by the Law Reform Commission Act
1975, has recommended repeal of this sentencing regime in 2013, but without result to date.
131 EMCDDA, Ireland, Country Drug Report 2019, Publications Office of the European Union, Luxem-
bourg, 2019, 7.
132 Ibid., 8.
133 Article 12 of the Irish 2006 International Criminal Court Act reads:
“[…] Extra-territorial jurisdiction.
12.—(1) An Irish national who does an act outside the State that, if done within it, would constitute
an ICC offence or an offence under section 11 (1) is guilty of that offence and liable to the penalty
provided for it.
(2) Subsection (1) also applies in relation to a person of any other nationality who does an act outside
the State that, if done within it, would constitute both—
(a) a war crime under subparagraph (a) (grave breaches of the Geneva Conventions) or (b) (other
specified serious violations of the laws and customs applicable in international armed conflict) of
Article 8.2, and (b) an offence under section 3 (grave breaches of the Geneva Conventions and Protocol
I thereto) of the Geneva Conventions Act 1962.
(3) An act which—
(a) is done outside the State on board an Irish ship or Irish controlled aircraft, and
(b) if done within it, would constitute an ICC offence, is deemed for the purposes of this Act to have
been done within the State.”
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3.3.2. United Kingdom
69. In the United Kingdom, the main law regulating drug control is the Misuse
of Drugs Act 1971, with amendments. Using drugs is not an offence as such, but
the possession of Class A drugs, such as heroin or cocaine, can lead to penalties
of 6 months imprisonment when convicted by a magistrates’ court for a
summary offence or to a penalty of 7 years’ imprisonment, made on indictment
following a trial at a Crown Court.134
70. The Drug Trafficking Act 1994 defines drug trafficking as transporting or
storing, importing or exporting, manufacturing or supplying drugs covered by
the Misuse of Drugs Act 1971. For trafficking in heroin, cocaine, or other Class
A drugs, the maximum penalty is ‘life’ imprisonment, which amounts to 25
years in the United Kingdom. Section 110 of the Powers of Criminal Courts
(Sentencing) Act 2000 imposes a minimum of 7 years when convicted for the
third time for the trafficking of Class A drugs.135
71. In 2017, more than half (55%) of the drug law offences were cannabis-
related, 23% were cocaine-related and 12% were heroin-related.136 On average,
in 2017, 15.6% of male and 8.9% of female young adults (15-34 years) in
England and Wales reported using cannabis in the last year (with an average of
16.7% in the group of 15-24 years), in comparison to 6.6% and 2.9% respec-
tively that admitted to have used cocaine in the last year. When analyzing the
prevalence by age, 6% of very young adults or adolescents (15-24 years) admits
to having used cocaine in the last year.137
3.3.3. Norway
72. In Norway, the trafficking of narcotic drugs is prohibited by Penal Code
§ 231, punishable by imprisonment of up to 2 years and/or a fine. ‘Aggravated’
drug felonies, when taking into consideration the nature of the offence and the
substance and quantity involved, lead to sentences of up to 10 years’ imprison-
ment. If a ‘considerable quantity’ is involved, the duration of the imprisonment
134 EMCDDA, United Kingdom, Country Drug Report 2019, Publications Office of the European Union,
Luxembourg, 2019, 5.
135 Ibid.
136 Ibid., 6.
137 Ibid., 9.
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may be 3 to 15 years, and ‘very aggravating’ circumstances can result in up to
21 years.138
73. Concerning the extra-territorial application of domestic criminal law in the
maritime domain, outside Norwegian territorial waters, on non-nationals on
board foreign-flagged vessels suspected of illicitly trafficking drugs, the Norwe-
gian General Civil Penal Code of 1902 (Criminal Code) that applies for domes-
tic crimes, does not explicitly treat this matter. However, Section 6 of Chapter
16 of the New General Civil Penal Code of 2005, that mainly applies to war
crimes, provides for the absolute universal jurisdiction over acts that Norway
has a right or an obligation to prosecute under international law or agreements
with foreign States, with the only condition that the prosecution would be in the
interest of Norway.
74. In 2017, cannabis is the illicit drug that was most used among young adults.
On average, in 2017, 13.9% of male and 6% of female, young adults (16-34
years) in Norway reported having used cannabis in the last year, in comparison
to 2.7% and 1.5% respectively that admitted to having used cocaine in the last
year.139
3.3.4. Denmark
75. In Denmark, the distribution of drugs in restaurants or discotheques or in
other places where children or young people are present is an aggravating
circumstance to the criminal offence of importing and selling drugs as defined
in the Consolidated Act on Controlled Substances of 2016.140 An offence
involving the transfer, or the intention to transfer, of at least 25 g of heroin or
cocaine, 50 g of amphetamines or 10 kg of cannabis, will be punished under
Section 191 of the Criminal Code, rather than under the Act on Controlled
Substances.141 The maximum penalty is imprisonment for 10 years or 16 years
when the trafficking involved large quantities of a dangerous drug.
138 EMCDDA, Norway, Country Drug Report 2019, Publications Office of the European Union, Luxem-
bourg, 2019, 5.
139 Ibid., 7.
140 EMCDDA, Denmark, Country Drug Report 2019, Publications Office of the European Union,
Luxembourg, 2019, 5.
141 Ibid., 5.
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76. In Denmark, less than one-fifth of drug law offences relates to supply.142 On
average, in 2017, 20.5% of male and 11.7% of female, young adults (15-34
years) reported using cannabis in the last year, in comparison to 6.8% and 1.9%
respectively, that admitted having used cocaine in the last year.143
3.3.5. Germany
77. In Germany, the Federal Government has the legislative competence for
narcotic drug law and for penal law. The German Federal Narcotics Act defines
the framework for legal trade and criminal liability related to narcotic drugs.
The illicit supply carries penalties of up to 5 years’ imprisonment. When aggra-
vated, for example when the activities involve the trafficking of large quantities
or involve minors, membership of criminal organizations or the use or traffick-
ing of weapons, the penalty range will increase to a maximum penalty of 5 to
15 years.144
78. In 2002, the German legislator adopted the Völkerstrafgesetzbuch (VStGB)
or German Code of Crimes against International Law. Section 6 provides for a
legal basis for universal jurisdiction for so-called ‘crimes under national law of
international concern,’ including the illicit distribution of narcotic drugs. Conse-
quently, Germany has a legal basis to prosecute alleged traffickers of narcotic
drugs, even when they are non-nationals captured on the high seas.
79. In Germany, less than one-fifth of drug law offences relates to supply.145
More than a quarter of the adult population has used illicit drugs during their
lifetime, with one out of then having done so in the last twelve months. On aver-
age, in 2017, 15.6% of male and 11.0% of female young adults (15-34 years)
reported using cannabis in the last year (with an average of 19.5% in the group
of 15-24 years), in comparison to 1.3% and 1.1% respectively that admitted to
have used cocaine in the last year.146
142 According to data from 2017 provided by the EMCDDA, 6.045 offences out of the 26.717 drug law
offences were supply related; Ibid., 6.
143 Ibid., 7.
144 EMCDDA, Germany, Country Drug Report 2019, Publications Office of the European Union,
Luxembourg, 2019, 4.
145 According to data from 2017 provided by the EMCDDA, 61.430 offences out of the 325.102 drug
law offences were supply related; Ibid., 5.
146 Ibid., 7.
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3.3.6. The Netherlands
80. In the Netherlands, the Opium Act, as implemented by the 2018 national
Opium Act Directive, states that supplying drugs (possession, cultivation or
manufacture, import or export) is a crime punishable by up to 12 years’ impris-
onment. However, the Opium Act Directive also sets out strict conditions allow-
ing for ‘coffee shops,’ places where people can buy and/or consume small quan-
tities of cannabis (under 5 gram).147 According to EMCDDA, in March 2017,
there were 567 ‘coffee shops’ in the Netherlands.148 Still, with sentences of up
to 12 years’ imprisonment, the Netherlands is certainly not a safe haven for traf-
fickers of large quantities of illicit drugs by sea.
81. In 2017, 22.3% of male and 12.6% of female, young adults (15-34 years)
reported using cannabis in the last year (with an average of 21.2% in the group
of 15-24 years), in comparison to 5.8% and 3.1% respectively that admitted
having used cocaine in the last year.149
3.3.7. Belgium
82. In Belgium, the drug trafficking offences are set out in the 1921 Law on
Drug Trafficking.150 The Belgian drug laws punish possession, production,
import, export or sale of drugs other than cannabis151 with 3 months’ to 5 years’
imprisonment and an additional fine of EUR 8,000 to EUR 800,000. When
aggravated152, according to Article 2bis of the 1921 Law on Drug Trafficking,
the term of imprisonment may increase to 10153, 15154 or even 20 years.155
147 “In the Netherlands, the possession of small quantities of drugs for personal use is not subject to
targeted investigation by the police. Anyone found in possession of less than 0.5 g of Schedule I drugs
will generally not be prosecuted, though the police will confiscate the drugs; prosecution is considered
only to refer an individual to a care agency.” EMCDDA, Netherlands, Country Drug Report 2019,
Publications Office of the European Union, Luxembourg, 2019, 6.
148 Ibid., 5.
149 Ibid., 7.
150 Law of 24 February 1921, published in The Belgian State Gazette on 6 March 1921.
151 The Royal Decree of 31 December 1930 explicitly mentions these offences.
152 EMCDDA, Drug trafficking penalties across the European Union: a survey of expert opinion, Tech-
nical Report, Publications Office of the European Union, Luxembourg, January 2017, 33. Available
at: emcdda.europa.eu/publications/technical-reports/trafficking-penalties.
153 Imprisonment for 5-10 years when the offences mentioned in the Royal Decree of 31 December 1930
are committed in relation to a minor above 16 years, if the substances have caused an incurable
disease, a permanent incapacity for work, the complete loss of an organ or a severe disfigurement.
154 Imprisonment for 10-15 years when the offences mentioned in the Royal Decree of 31 December 1930
are committed in relation to a minor aged 12-16 years; if the offences form the main or ancillary
activity of an association of criminals; or if the use of substances caused death.
155 Imprisonment for 15-20 years when the offences mentioned in the Royal Decree of 31 December 1930
are committed in relation to a minor under 12 years and if the offences form the main or ancillary
activity of an association, of which the offender is a leading figure.
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83. The Belgian legislator does not mention the use of controlled substances as
such as an offence but does explicitly mention possession and selling as offences.
Concerning cannabis, however, the police consider the possession of a quantity
not exceeding 3 grams to be for personal use, which is punishable by a fine of
EUR 120 to EUR 200 based on a simplified police report.156 Second and third
offences within a year of the previous offence lead to increased fines, with up to
1 year in prison as a possible penalty for a third offence.
84. In 2005, a directive called for full prosecution in cases of possession of
cannabis exceeding the ‘user amount’ of 3 grams or that lead to the disturbing
of the public order, which includes possession of cannabis nearby schools or
places where schoolchildren might gather. In those cases, the penalty will be
from 3 months to 1 year in prison and/or a fine of EUR 8,000 to EUR
800,000.157 If an offender reveals, before the government instigates the prose-
cution, to the authorities the identities of the perpetrators of a crime mentioned
in the 1921 Law on Drug Trafficking, Article 6 § 3 and § 4 determines that the
judge can impose a reduced penalty.158
85. For those convicted for more than three years for the first time, the 2006
Law concerning the execution of sentences provides for the possibility to submit
a request to the court responsible for the implementation of the sentence, the
‘tribunal d’application des peines’, to obtain an early release after serving 33%
of their sentence. In other cases, the offenders will have to serve 67% before
being able to do so.159
86. Concerning the jurisdiction over non-nationals suspected of illicitly traffick-
ing narcotic drugs outside territorial waters, article 12bis of the 1878 Law
Containing the First Title of the Criminal Procedure Code160 is of interest. It
grants Belgium the jurisdiction over any offence where international treaties or
customary law require that it should be submitted to Belgian authorities. There
is no condition related to the country in which the offence was committed, nor
does the article mention the nationality of the perpetrator.
156 EMCDDA, Belgium, Country Drug Report 2019, Publications Office of the European Union, Luxem-
bourg, 2019, 5.
157 Ibid.
158 EMCDDA, Drug trafficking penalties across the European Union: a survey of expert opinion, Tech-
nical Report, Publications Office of the European Union, Luxembourg, January 2017, 33. Available
at: emcdda.europa.eu/publications/technical-reports/trafficking-penalties.
159 Ibid., 34.
160 Loi du 17 avril 1878 contenant le titre préliminaire du Code de la procédure pénale, as amended on 5
August of 2003.
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87. In Belgium, about one-fifth of drug law offences relates to supply.161 On
average, in 2013, 13.2% of male and 7% of female, young adults (15-34 years)
reported using cannabis in the last year.162 While cannabis remains the primary
illicit drug used by teenagers, other drugs such as MDMA/ecstasy have gained
in popularity in nightlife settings. Additionally, on a municipal level, in 2018, all
two Belgian cities (Brussels and Antwerp) participating in the Europe-wide
annual wastewater analysis undertaken by the Sewage Analysis Core Group
Europe (SCORE), revealed increased levels for metabolites of cocaine at the
weekends.163
3.3.8. France
88. In France, supplying drugs is a criminal offence, punishable with a fine and/
or imprisonment of up to 5 years or of up to 10 years when aggravated. For
criminal groups engaged in drug trafficking, life imprisonment is a possible
sentence, as well as fines up to 7.5 million EUR.164
89. In France, less than 5% (4.76%) of drug law offences relate to supply.165 On
average, in 2017, 29.1% of male and 14.6% of female, young adults (15-34
years) reported using cannabis in the last year, in comparison to 4.3% and 2.1%
respectively, that admitted having used cocaine in the last year.166
3.3.9. Spain
90. In Spain, articles 368 to 378 Criminal Code define the offences and penalties
related to drug trafficking. Penalties include prison sentences ranging from one
to three years for drugs that do not cause serious harm to health such as canna-
bis or from three to six years for drugs such as heroin or cocaine. When aggra-
vated, the sentence can increase to 18 years’ imprisonment.167
161 According to data from 2017 provided by the EMCDDA, 11.130 offences out of the 51.774 drug law
offences were supply related; EMCDDA, Belgium, Country Drug Report 2019, Publications Office of
the European Union, Luxembourg, 2019, 6.
162 Ibid., 7.
163 Ibid., 7.
164 EMCDDA, France, Country Drug Report 2019, Publications Office of the European Union, Luxem-
bourg, 2019, 5.
165 According to data from 2017 provided by the EMCDDA, 10.630 offences out of the 223.509 drug
law offences were supply related; Ibid., 6.
166 EMCDDA, Denmark, Country Drug Report 2019, Publications Office of the European Union,
Luxembourg, 2019, 7.
167 EMCDDA, Spain, Country Drug Report 2019, Publications Office of the European Union, Luxem-
bourg, 2019, 5.
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91. Since 1986, Spain has extended its power of jurisdiction to prosecute crimes
related to illegal trafficking of toxic drugs, narcotics, and psychotropic
substances committed by Spanish citizens or foreigners outside Spanish terri-
tory.168 This power has been reduced on two occasions: in both 2009169, and
more especially, in March 2014170, following a reform carried out by emergency
procedure of the Organic Law on Judicial Power, which limited the exercise of
Universal Jurisdiction by Spanish courts.171 However, in 2014, the Spanish
Supreme Court has reversed the situation created after the Universal Jurisdiction
reform with a new interpretation of the relevant provisions.172 In doing so, the
Court allows for “continuity in the actions of investigation and suppression of
drug trafficking by sea, enabling the agencies responsible for undertaking these
activities to continue intercepting ships on the high seas, with the consequent
social and economic benefits for Spain and the international community”.173
92. Also, in 2015, the Spanish Supreme Court has clearly stated that the
phenomenon of creating ‘cannabis social clubs,’ where new members can freely
join an association that ‘organizes, institutionalizes and persists in cultivating
and distributing cannabis,’ is considered drug trafficking.174 However, the legis-
lator has deemed consumption or minor personal possession of cannabis in
public places a (non-criminal) order offence, punishable by fines175 of EUR 601
to 30,000.176
93. In Spain, only 5.25% of drug law offences relate to supply.177 The prosecu-
tors mostly charge people for having committed offences related to possession
of drugs against the 2015 Law on the Protection of Citizens’ Security. On aver-
age, in 2017, 25% of male and 11.5% of female young adults (15-34 years)
reported using cannabis in the last year (with an average of 20.4% in the group
168 Government of Spain (1985) Organic Law 6/1985 of 1 July on Judicial Powers.
169 Government of Spain (2009) Organic Law 1/2009, of 3 November, supplementary to the Law on
reform of the procedural legislation for the implementation of the new Judicial Office, amending
Organic Law 6/1985 of 1 July on Judicial Powers.
170 Government of Spain (2014) Organic Law 1/2014, of 13 March, amending Organic Law 6/1985 of 1
July, on Judicial Powers relative to Universal Jurisdiction.
171 R. GARCIA-LLAVEL, F. PINIELLA and M. ACOSTA-SANCHEZ, op. cit. (n 117), at p. 86.
172 Spanish Supreme Court Ruling No.592/2014, of 24 July 2014 and Spanish Supreme Court Ruling
No.593/2014, of 24 July 2014.
173 R. GARCIA-LLAVEL, F. PINIELLA and M. ACOSTA-SANCHEZ, op. cit. (n 117), at p. 87.
174 EMCDDA, Spain, Country Drug Report 2019, Publications Office of the European Union, Luxem-
bourg, 2019, 5.
175 “For minors, the fine can be suspended if the offender voluntarily attends treatment, rehabilitation or
counselling activities.” Ibid.
176 Law on the Protection of Citizens’ Security (2015), Article 36.
177 According to data from 2017 provided by the EMCDDA, 20.422 offences out of the 389.229 drug
law offences were supply related; EMCDDA, Spain, Country Drug Report 2019, Publications Office
of the European Union, Luxembourg, 2019, 6.
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of 15-24 years), in comparison to 4.2% and 1.4% respectively that admitted to
have used cocaine in the last year.178
94. The most recent years show an increase in the prevalence of the two most
commonly consumed drugs (cannabis and cocaine), despite the downward trend
from 2005 until 2017. Additionally, on a municipal level, in 2018 all five Span-
ish cities (Barcelona, Madrid, Castellon, Santiago and Valencia) participating in
the Europe-wide annual wastewater analysis undertaken by the Sewage Analysis
Core Group Europe (SCORE), revealed high levels for metabolites of cocaine,
higher than the average levels of other European cities.179
3.3.10. Portugal
95. The legal framework to combat illicit trafficking of narcotic drugs and
psychoactive substances in Portugal consists of the Decree-Law 15/93 of 22
January 1993.180 Drug trafficking is presumed when the maximum amount of
drugs in grams is surpassed, being the estimate of the average amount required
for 10 days’ consumption. Sentences for trafficking of the most harmful drugs
are 4 to 12 years’ imprisonment.181
96. Criminal acts committed outside Portuguese territory are subject to Article
5 of the Portuguese Criminal Code unless provided otherwise in an international
treaty. Passive personality jurisdiction, as well as active personality jurisdiction,
are provided in certain circumstances. Universal jurisdiction is provided for by
the same article, but only in limited circumstances. It can be applied in respect
of international treaties to which Portugal is party, and that gives right to an
obligation to prosecute.
97. In 2017, more than two thirds (72%) of the drug law offences were posses-
sion related.182 On average, in 2017, 10.9% of male and 5% of female, young
adults (15-34 years) in Portugal reported having used cannabis in the last year,
in comparison to 0.4% and 0.3% respectively, that admitted to having used
cocaine in the last year.183
178 Ibid., 7.
179 Ibid.
180 The Law 30/2000, adopted in November 2000 and effective since July 2001, decriminalized consump-
tion, acquisition and possession for personal consumption.
181 EMCDDA, Portugal, Country Drug Report 2019, Publications Office of the European Union, Luxem-
bourg, 2019, 5.
182 Ibid., 6.
183 Ibid., 7.
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3.3.11. Italy
98. In Italy, the legal framework for the punishment of illegal activities in the
field of drugs consists of the Consolidated Law, adopted by Presidential Decree
No 309 on October 9, 1990. In 2014, the Law 79 of 16 May 2014 introduced
a distinction between less dangerous, such as cannabis, and more harmful drugs,
such as heroin and cocaine. Trafficking of heroin and cocaine is punishable by
a sentence of 8 to 22 years of imprisonment.184
99. According to Article 10 of the Italian Criminal Code185, the State can exer-
cise universal jurisdiction over any crime punishable with imprisonment of over
3 years. Consequently, this author argues that prosecuting an alleged drug traf-
ficker captured on the high seas should be possible, regardless of the nationality
of the vessel or the offender.
100. In 2017, more than half of the drug law offences were cannabis-related. On
average, in 2017, 24.2% of male and 17.5% of female, young adults (15-34
years) reported using cannabis in the last year, in comparison to 1.8% and 1.7%
respectively, that admitted to having used cocaine in the last year.186
3.3.12. Greece
101. The Greek drug law, Law No 4139/2013, stipulates that those that are not
addicted themselves and have supplied drugs to others be imprisoned for at least
8 years. Additionally, the offenders will have to pay a fine of 50.000 EUR to
500.000 EUR or even 1.000.000 EUR in very special cases.187
184 EMCDDA, Italy, Country Drug Report 2019, Publications Office of the European Union, Luxem-
bourg, 2019, 5.
185 Article 10 of the Italian Criminal Code (unofficial translation) reads:
“Article 10 - Common Crimes by Aliens Abroad.
An alien who, apart from the cases specified in Articles 7 and 8, commits in foreign territory, to the
detriment of the State or a citizen, a crime for which Italian law prescribes [the punishment of death
or876] life imprisonment, or imprisonment for a minimum of not less than one year, shall be punished
according to that law, provided he is within the territory of the State and there is a demand by the
Minister of Justice, or a petition or complaint by the victim If the crime was committed to the detri-
ment of the European Communities, a foreign State or an alien, the offender shall be punished accord-
ing to Italian law, on demand of the Minister of Justice, provided
(1) he is within the territory of the State,
(2) the crime is one for which the punishment prescribed is [death or] life imprisonment, or imprison-
ment for a minimum of not less than three years; and
(3) his extradition has not been granted, or has not been accepted by the Government of the State in
which he committed the crime, or by that of the State to which he belongs.”
186 Ibid., 7.
187 EMCDDA, Greece, Country Drug Report 2019, Publications Office of the European Union, Luxem-
bourg, 2019, 5.
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102. In Article 8 of the Criminal Code, the Greek criminal legislation provides
explicitly for a legal basis to prosecute alleged drug traffickers, regardless of
their nationality, the nationality of the ship or the maritime zone wherein the
State captures them. The same article applies to the crime of piracy.188
103. In Greece, less than 25% of drug law offences involve the supply of drugs.
The majority is linked to the use or possession of drugs, of which two-thirds
relate to cannabis.189 On average, in 2017, 5.4% of male and 3.6% of female,
young adults (15-34 years) reported using cannabis in the last year, in compar-
ison to 0.8% and 0.5% respectively, that admitted to having used cocaine in the
last year.190
3.4. Drug laws in the EU neighboring countries
104. Most of the EU neighboring countries consider the illicit trafficking of
large quantities of narcotic drugs to be a criminal offence, punishable with
severe penalties. In Albania, the transportation of narcotics and psychotropic
substances, except for personal use, is punishable by 5 to 10 years of prison and
by imprisonment for 10 to 20 years when aggravated.191 In Belarus, punishment
varies from a six-month to a 15-year prison sentence.192 In the Federation of
Bosnia and Herzegovina (FBiH), the international supply of narcotic drugs is
punishable by not less than three years in prison. The Federation considers traf-
ficking within a criminal organization to be an aggravating circumstance, result-
ing in an increase of the penalty to not less than five years.193 Georgia provides
188 Article 8 of the Greek Criminal Code reads:
“Crimes committed in a foreign country, always punished under Greek laws.
Greek penal laws apply to Greek and foreign nationals alike, irrespective of the applicable laws of the
country where the act was committed, for the following crimes:
High treason, treason against the Greek State and terrorists acts (art. 187A);
Crimes concerning military service and the obligation for conscription (special part, Section H);
Punishable acts, perpetrated by persons in their capacity as civil servants of the Greek state;
Acts committed against a Greek civil servant in the exercise of his/ her official duties or connected to
his/ her service;
Perjury in the context of proceedings pending before Greek authorities;
Piracy;
Crimes against the currency (special part, section I);
Slave trade, trafficking in human beings, forced prostitution or sexual abuse of minors for profit, child
sex tourism or child pornography;
Illegal trafficking in narcotic drugs;
Illegal circulation of and trafficking in obscene publications;
Any other crime to which Greek penal laws apply, by virtue of special provisions or international
conventions, signed and ratified by the Greek State.” (underlining by the author)
189 Ibid., 6.
190 Ibid., 7.
191 Criminal Code of Albania, Arts. 283, 283a, 284, 284c.
192 Criminal Code of Belarus, Art. 328.
193 Criminal Code of FBiH, Art. 195.
IHT.2020.01.book  Page 45  Friday, April 10, 2020  3:52 PM
L A R C I E R    I H T  2 0 / 1
Tijdschrift voor Internationale Handel en Transportrecht
46
for severe punishments of 8 to 20 years or life imprisonment for the trafficking
of substantial amounts of drugs.194 The country does not differentiate between
the possession of drugs for personal use or trafficking, and there is no legal defi-
nition of what constitutes a small quantity. Consequently, the law enforcement
authorities deem any amount found in the illegal possession of an individual to
be a substantial amount.
105. In Israel, the maximum sentence for drug trafficking is 20 years or 25 years
when aggravated. Additionally, a judge can decide to declare forfeited all the
assets acquired by a drug trafficker in the past 8 years.195 The Kingdom of
Morocco196 also provides for the possibility of forfeiting assets.197 Though the
Criminal Code of Morocco provides for the punishment of drug-related offences
with up to 30 years’ imprisonment and a fine of up to EUR 60 000, EMCDDA
reports that, on average, the Courts sentence drug traffickers to imprisonment
for between 8 and 10 years. Exceptionally, in Kazakhstan, the illegal purchase,
transportation, or storage, without the purpose of selling, of narcotics or
psychotropic substances in large quantities was decriminalized198, but the same
activities involving large quantities are still subject to severe criminal penalties.
106. Finally, even relatively small or new states such as North Macedonia199 or
Kosovo200 have tried to incorporate the international norms imposed by the
194 Penal Code of Georgia, Art. 260.
195 The Dangerous Drugs Ordinance (New Version – 5732 – 1973) of Israel defines and determines all
drug-related offences and determines the sentences. Penal Law 5737-1977 provides the methodology
for the calculation of fines imposed by the Dangerous Drugs Ordinance.
196 Morocco gained independence from France in 1954. It inherited the French anti-drug legislation,
which remained unchanged for almost twenty years. The Criminal Code of Morocco, adopted in
1962, was the first post-independence legislation. Since 1974, the main legislative instrument is the
Dahir law on the suppression of drug addiction (no. 1-73-282 of 21 May 1974), identifying three
categories of offences: use, incitement and trafficking. See http://www.emcdda.europa.eu/countries/
morocco; accessed 17 July 2019.
197 Criminal Code of Morocco, Article 89.
198 Law No. 279 of the Republic of Kazakhstan, dated 10 July 1998, is the basic document establishing
measures to counter illicit trafficking. The Law No. 393-IV of the Republic of Kazakhstan, dated 18
January 2011, has decriminalized Part 1 of Article 259 of the Criminal Code of the Republic of
Kazakhstan (CC RK).
199 In North Macedonia, production and release for trade of narcotics, psychotropic substances and
precursors is a punishable offence, regulated by Articles 215 and 216 of the Criminal Code of North
Macedonia.
200 In 2008, the Parliament of Kosovo approved the Law on Narcotic Drugs, Psychotropic Substances and
Precursors (Official Gazette, Law No 02/L-128.2008). Article 229 of the Criminal Code of Kosovo
provides for the punishment of any criminal activity related to the unauthorized import and export of
dangerous, narcotic or psychotropic substances by a fine and imprisonment for three to 10 years. In
January 2013, the new Criminal Code and the new Code of Criminal Procedure came into force,
introducing new provisions on how to deal with drug crimes. Chapter XXIII: Narcotics Criminal
Offences (Article 272 to Article 281) and Article 282 of Chapter XXIV: Organized Crime cover
offences related to narcotic substances. A person involved in organized crime activities involving drugs
could be punished by a fine of up to EUR 250 000 and at least seven years’ imprisonment, or EUR 500
000 and at least 10 years’ imprisonment, when aggravated.
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three major United Nations Drug Conventions into their domestic legislation.
In the Kyrgyz Republic, according to Article 247 of the Criminal Code, the ille-
gal manufacture, acquisition, possession, transportation, transfer with the
intent to sell and illicit production or distribution of narcotic drugs, psychotro-
pic substances or their analogues or precursors in larger quantities shall be
punished by imprisonment for four to eight years. Without the intent to sell,
Article 246 imposes restraint of liberty not exceeding two years, or three years
when aggravated. According to EMCDDA, under national law of the Kyrgyz
Republic, a person who voluntarily surrenders narcotic drugs and actively
contributes to the disclosure or suppression of crimes related to trafficking, the
exposure of the persons who committed these crimes, or the discovery of
property obtained by criminal means, is exempted from criminal responsibility
for the crime defined in Article 246. However, this is not the case for the crime
defined in Article 247. This author concludes that an illicit trafficker of narcotic
drugs in large quantities cannot find any EU neighboring country that does not
consider this type of activity a crime, punishable by a severe penalty. Conse-
quently, this author argues that the crime of illicit trafficking by sea, which
always involves large quantities and occurs with the intent to sell, is universally
condemned and could even become a universal crime in the view of customary
international law.
3.5. Should universal jurisdiction apply to the illicit trafficking of 
narcotic drugs by sea?
107. The five grounds that exist under international law for exercising criminal
jurisdiction are territorial jurisdiction (based on the territory of the state where
the act was committed), active nationality (based on the nationality of the
defendant), passive nationality (based on the nationality of the victim), protec-
tive jurisdiction (based on protecting the interest of the state) and universal juris-
diction.201 About the hierarchy of jurisdictions in cases of competing claims, this
author agrees with the vision of Arajärvi, Churchill, and Lowe that as such the
international community has never established a clear-cut hierarchy, but that in
actual court cases the territoriality principle seems to prevail, followed by the
active personality principle. Arajärvi, Churchill, and Lowe see passive personal-
ity, protective, and universality principles more as complementary bases to
201 See United States v. Yousef, 327 F.3d 56, 91-92 (2d Cir. 2003).
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assert criminal jurisdiction if the territorial or national state is unable to or
refuses to exercise jurisdiction.202
108. In the previous paragraphs, the author has investigated the jurisdiction of
the United States. When an act of illicit trafficking has been committed within
the maritime zones under the jurisdiction of the United States, within territorial
waters or in the contiguous zone, territorial jurisdiction applies. When a United
States flagged vessel exercises freedom of navigation on the high seas or in the
EEZ or when people aboard are United States nationals, the active nationality
principle applies. The regime of ‘preferential jurisdiction’ for any flag State or
the absence of protection by any State in the case of a stateless vessel, allows the
United States to assert jurisdiction in all other cases. Then, the United States
bases its assertion on the protective principle, but according to this principle,
there still has to be a nexus to the United States, in order to prosecute an alleged
offender.
109. However, this author argues that within the framework of MDLEA, this
does not have to be established ‘beyond reasonable doubt’ by a jury, since it does
not constitute an element of the offence. On the contrary, it is up to the judge to
verify whether the court is competent to try the case. Only the flag State can
object to the exercise of jurisdiction, not an individual that is up for trial. Unlike
other principles of jurisdiction, as stated by Arajärvi, “the exercise of universal
jurisdiction does not require any nexus to the locus delicti, the nationality of the
offender, the nationality of victims, nor the interests of the state”.203 Since the
maritime crime of ‘piracy according to the law of nations’ is subject to universal
jurisdiction204, the question arises whether universal jurisdiction should also
apply to the crime of ‘illicit trafficking of narcotic drugs by sea’?
202 N. ARAJÄRVI, “Looking Back from Nowhere: Is There a Future for Universal Jurisdiction over Inter-
national Crimes?”, Tilburg Law Review 16 (2011), at p. 7. See also R. R. CHURCHILL and A. V. LOWE,
op. cit. (n 63), at p. 184
203 N. ARAJÄRVI, op. cit. (n 202), at p. 6.
204 “The historical roots of universal jurisdiction over the crime of piracy date back to the 16th century.
The crime often took place outside the territorial sovereignty of any state, the crew of the pirate ship
consisted of individuals of many different nationalities as well as stateless persons, and the pirates
attacked other vessels in an indiscriminate manner, regardless of their flag state. These special circum-
stances made it difficult for any state to base its jurisdiction on the traditional principles of criminal
jurisdiction, such as the territoriality or the nationality principle. The universality principle developed
out of the necessity to enable prosecution of those who violated the freedom of the high seas, wherever
they would be captured. In addition, the pirates were considered to be hostes humani generis, the
enemies of all mankind. This is the basis of the so-called “piracy analogy”, i.e. the interpretation that
allowed extending the umbrella of universal jurisdiction to serious crimes of international concern
beyond piracy.” Ibid., at p. 10.
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110. A first issue is the fact that according to the Belgian Judge Van den
Wyngaert, there exists no generally accepted definition of universal jurisdic-
tion205 in conventional or customary international law.206 In addition, there
exists no comprehensive, exclusive, and universally accepted list of crimes that
may call upon universal jurisdiction, though suggestions have been made to
bring other crimes with an international dimension such as money laundering,
terrorism, and drug trafficking under the umbrella of universal jurisdiction.207
Additionally, although contractually codified in Article 105 LOSC, Arajärvi
argues that “the customary law principle of universal jurisdiction with regards
to piracy remains permissive and is to be distinguished from mandatory treaty-
based universal jurisdiction.208 The customary law principle of universal juris-
diction reflected in Article 105 LOSC should, therefore, be more properly seen
as the absence of protection of any state and not as a positive right as such.”
Consequently, Article 105 LOSC cannot be the legal basis for prosecuting
pirates under national law209, and there is still the need for a State to adopt
domestic legislation to give this jurisdiction expressly to its domestic courts. In
such domestic laws, the definition of ‘piracy’ may be different for each
nation.210 Therefore, this author argues that expanding universal jurisdiction to
illicit drug trafficking by sea, would not make much difference in comparison to
the actual situation.
111. This author agrees with Arajärvi who argues, “the rationale for the emer-
gence of universal jurisdiction was that otherwise serious crimes might go
unpunished”, and that “therefore any state with custody of perpetrators should
be allowed to exercise jurisdiction. Universal jurisdiction was created to fill in
the loopholes left open by the territoriality and personality principles of juris-
diction. But for decades now all parts of the globe fall under jurisdiction of one
form or the other, even if disputed in some situations. Subsequently, the idea of
universal jurisdiction grew to include crimes on the grounds of their gravity
205 “Universal jurisdiction originated centuries ago in order to prosecute pirates operating on the high
seas. Subsequently, its scope was expanded to cover multiple other serious criminal acts, regardless of
where they were committed. Belgium and Spain in particular have been active forerunners in
commencing prosecutions based on absolute universal jurisdiction – absolute in the sense that the only
limiting factor is the gravity of the crime. […] Belgium and Spain, have begun to narrow the applica-
bility of universal jurisdiction. This has led to the emergence of ‘conditional’ or ‘restrictive’ universal
jurisdiction: not only linking its application to the gravity of the crime, but also to the nationality or
residency of the accused or of the victims.” Ibid., at p. 5.
206 Arrest Warrant (Democratic Republic of the Congo v. Belgium) [2002] ICJ Rep 3, para 44. (Dissenting
Opinion of Judge Van den Wyngaert).
207 N. ARAJÄRVI, op. cit. (n 202), at p. 7.
208 Ibid., at p. 5.
209 I. VAN HESPEN, op. cit. (n 7), at p. 293.
210 Ibid.
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instead of the practical considerations of denying criminals safe haven. In other
words, there exist two rationales for exercising universal jurisdiction: tradition-
ally, the lack of any state’s jurisdiction over the locus delicti, and the modern
version arising from the gravity of the crime”.211
112. It is argued by commentators212 “universal jurisdiction over pirates was
more a matter of theory than of practice”. In other words, “in theory, it was
accepted that any state had the right to exercise universal jurisdiction over
pirates, but this view did not find much support in actual state practice, which
is required for a customary rule to emerge. For example, the United States did
not grant its federal courts universal jurisdiction over piracy”. It is also note-
worthy that universal jurisdiction over piracy was not exercised in absentia, i.e.,
in the absence of the defendant from the proceedings.
113. It has been established in this study that the crime of illicit trafficking of
narcotic drugs in substantial quantities by sea is mostly related to cocaine, that
it has a devastating effect on the health of a considerable part of the population
of States throughout the world, and that the international community univer-
sally condemns the offence. Consequently, this author suggests to make the
conduct punishable under conditional universal jurisdiction or enforcement
jurisdiction sensu lato as established by customary international law213, the
condition being that neither the flag State of a vessel nor the Coastal State that
has jurisdiction explicitly object to the fact that the ‘intervening State’ applies its
laws. However, it is suggested to do this not in analogy to the crime of piracy, in
order to avoid any safe haven for alleged offenders, but due to the gravity of the
crime as is the case with more modern international crimes such as genocide, be
they established by treaty law or by customary international law.
211 N. ARAJÄRVI, op. cit. (n 202), at p. 8.
212 Ibid., at p. 11.
213 The conclusion of this study confirms the ‘prediction’ of the American Law Institute that has already
in 1987 argued that: “The increasing concern over illicit traffic in narcotic drugs may lead to a recog-
nition of the right to stop and search foreign vessels suspected of such traffic, and even to confiscate
the drugs or arrest the ship and its crew”. Restatement of the Law: The Foreign Relations Law of the
United States, 1987, American law Institute, St Paul, MN, Vol 2, p. 81, cited in B. GILMORE, op. cit.
(n 18), at p. 1484.
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4. U.S. Case Law
4.1. Due Process
114. In order for an intervening State to prosecute alleged illicit drug traffickers
for having committed the universally condemned crime of drug trafficking, but
defined according to its domestic laws, defined within our framework here as
enforcement jurisdiction sensu lato, states have first to adopt domestic legisla-
tion into their domestic statutes, with respect for the fundamental rights of the
accused and for due process.214
115. To satisfy the requirement of specificity (nullum crimen sine lege stricta),
being a subset of the overarching principle of nullum crimen sine lege215, a crim-
inal prohibition must be foreseeable, which means it must also be accessible.
116. With regard to piracy sensu stricto as defined in Article 101 LOSC, the
author216 argues not only that a written codification of the definition of the
crime according to customary international law exists in the LOSC, but also that
it has remained unchanged from the one set out in the HSC. However, this argu-
ment is not valid for illicit drug trafficking, since, though universally
condemned, it is not an international crime.
117. Nevertheless, it seems reasonable to take the position of commentators
such as Gardner, who states “recognition of general and consistent practice
among the overwhelming majority of the international community necessarily
imputes to anyone fair warning of what conduct is forbidden.”217 The present
214 Due process is an important legal concept that aims to ensure that the government will respect all legal
rights of a person before depriving a person of life, liberty or property. Most Constitutions guarantee
this form of protection. See the Fifth Amendment to the U.S. Constitution: “No person shall be
deprived of life, liberty, or property, without due process of law.” This provision is similar to the
earlier provision of the 1215 Magna Carta, where the King of England agreed that “No Freeman shall
be taken, or imprisoned, or be disseised of his Freehold, or liberties, or free Customs, or be outlawed,
or exiled, or any otherwise destroyed; nor will we pass upon him, nor condemn him, but by lawful
Judgment of his peers, or by the Law of the Land”. Consequently, before issuing new legislation any
lawmaker will have to consider whether it respects the limitations placed by due process on the law.
The respect for limitations is the substantive aspect of due process. However, there is also a procedural
aspect. When enforcing this legislation, any government has to consider whether all of its actions
involving the deprivation of liberty have a legal basis. Finally, with regard to prosecuting offenders,
due process also places limitations on legal proceedings in order to guarantee fundamental fairness,
justice and liberty. I. VAN HESPEN, op. cit. (n 7), at p. 295.
215 The principle that one should not hold anyone criminally responsible for conduct that the law did not
explicitly prohibit at the time of its commission. I. VAN HESPEN, op. cit. (n 7), at p. 296.
216 Ibid.
217 M. GARDNER, “Piracy Prosecutions in National Courts”, Journal of International Criminal Justice,
Vol 10(4), 2012, 797-821, at p. 824, cited in I. VAN HESPEN, op. cit. (n 7), at p. 296.
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author also accepts the argument by Gardner that, even if the definition of
piracy were to be unwritten, “the practical difficulty of accessing unwritten
international law is ‘greatly mitigated by the fundamental character’ of many
international crimes.”218 This opinion is shared by the Court as explained in
United Sates v. Campbell219, affirming that the MDLEA “provides clear notice
that all nations prohibit and condemn drug trafficking aboard stateless vessels
on the high seas.” Thus, this author concludes accepting the extension of the
legal concept of exclusive flag State jurisdiction or enforcement jurisdiction
sensu stricto to the one of preferential jurisdiction or enforcement jurisdiction
sensu lato. This, in order to include the possibility to intervene ‘on the high seas’
or in the EEZs of Coastal States in cases of the universally condemned crime of
‘illicit trafficking of narcotic drugs by sea’. This author argues that this does not
necessarily have to be problematic in relation to due process in when trafficking
very harmful drugs such as cocaine in substantial quantities.
4.2. The need for a nexus with the United States
118. Several circuits have held that, where Congress criminalizes extraterritorial
conduct, substantive due process requires some nexus between the United
States, or its vital interests, and the proscription.220 However, in United States
v. Martinez-Hidalgo, 993 F.2d 1052 (3d Cir. 1993), the Court has held that no
nexus with the United States is required where law-abiding nations universally
condemn the extraterritorial conduct.221 This view is confirmed by the Court in
United Sates v. Campbell222, recognizing that “we have always upheld extrater-
ritorial convictions under our drug trafficking laws as an exercise of power
under the Felonies Clause” and concluding that a criminal act does not need a
nexus to the United States in order to be criminalized under the MDLEA
“because universal and protective principles support its extraterritorial reach.”
According to the Court, this is especially true, when vessels on the high seas “are
engaged in conduct that has a potentially adverse effect and is generally recog-
218 Ibid.
219 See United Sates v. Campbell, 743 F.3d 802, 812 (11th Cir.), citing United States v. Rendon, 354 F.3d
1320, 1326 (11th Cir. 2003)).
220 See Yousef, 327 F.3d at 112, where the Court held that a plan to attack a Philippine Airlines flight was
sufficiently related, under Due Process Clause, to U.S. interests, because the attack was a ‘test run’ for
further attacks on U.S. flag carriers); United States v. Davis, 905 F.2d 245 (9th Cir. 1990) (finding
adequate nexus to U.S. interests where facts showed that defendant intended to smuggle drugs into
U.S. territory), as referred to in J. DE PUE, “Fundamental Principles Governing Extraterritorial Prose-
cutions – Jurisdiction and Venue”, The United States Attorneys’ Bulletin, Vol. 55 (2) (March 2007),
at p.2.
221 See United States v. Martinez-Hidalgo, 993 F.2d 1052 (3d Cir. 1993) as referred to in J. DE PUE, op.
cit. (n 220), at p.2.
222 See United Sates v. Campbell, 743 F.3d 802, 809-810 (11th Cir.).
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nized as a crime by nations that have reasonably developed legal systems.” In
previous paragraphs, this author has established that for the offence of illicit
trafficking of narcotic drugs in substantial quantities by sea, the condition of the
act being universally condemned by law-abiding nations is met. The issue of
whether a portion of the Maritime Drug Law Enforcement Act (MDLEA) that
allowed a federal criminal law to be enforced against persons and activities lack-
ing any nexus with the United States, 46 U.S.C. §§ 70502(c)(1)(C), 70503(a)(1),
exceeded Congress’s Article I authority, was also addressed in United States v.
Cardales-Luna.223 The Court held that “whatever its merits, a constitutional
challenge to Congress’s legislative authority to enact the statute under which a
defendant is charged does not deprive the district court of subject matter juris-
diction over the criminal case brought under that statute.”
4.3. Constitutionality of the assertion of extraterritorial 
jurisdiction by United States Congress
119. According to case law, the United States has the inherent sovereign power
to legislate extra-territorially.224 Constitutional bases for the enactment of
extraterritorial legislation include an incident of the Congressional authority to
‘Define and punish offenses against the law of nations’, according to U.S. Const.
Art. 1 § 8, cl. 8, an incident of Congressional authority to implement treaties
under the ‘necessary and proper clause’ of Article I § 8, cl. 18 and an incident
of Congressional authority “to regulate Commerce with foreign Nations”225,
according to Art. I § 8, cl.3. However, as stated by De Pue, “Congressional
authority to legislate extraterritorially does not, by itself, create extraterritorial
jurisdiction. Congress must enact a statute authorizing the assertion of such
jurisdiction.”226
120. Consequently, De Pue argues, “under both international law and the
Constitution, Congress possesses the authority to legislate extraterritorially.
Nevertheless, it is necessary to inquire whether, in the context of a particular
statute, it has, in fact, done so”.227 For ordinary crimes, there is a presumption
of ‘territoriality’, meaning that when Congress is silent in a statute about any
extraterritorial effect, it is presumed that it did not intend for the Statute to have
223 See United States v. Cardales-Luna, 632 F.3d 731, 737 (1st Cir. 2011).
224 See United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 315 (1936).
225 See for an example United States v. Clark, 435 F.3d at 1114-17 (approving legislation prohibiting
travel in foreign commerce to engage in illicit sexual activities with minors).
226 J. DE PUE, op. cit. (n 220), at p.2.
227 Ibid.
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such an effect. However, this is not the case concerning legislation that does not
merely codify common law breaches of the peace and is designed to deter injury
to the United States and its interests, regardless of the locus of the offense, as
explained by the Bowman Court228:
“[T]he same rule of interpretation [i.e., the presumption of territori-
ality] should not be applied to criminal statutes which are, as a class,
not logically dependant upon their locality for the government’s juris-
diction, but are enacted because of the right of the government to
defend itself against obstruction or fraud wherever perpetrated, espe-
cially if committed by its own citizens, officers or agents. [T]o limit
their locus to the strictly territorial jurisdiction would be to greatly
curtail the scope and usefulness of the statute and leave open a large
immunity for frauds as easily committed by citizens on the high seas,
and in foreign countries as at home. In such cases, Congress has not
thought it necessary to make specific provision in the law that the
locus shall include the high seas and foreign countries, but allows it
to be inferred from the nature of the offense.”
121. Consequently, courts of appeals have repeatedly viewed federal statutes,
otherwise silent as to their jurisdiction application, to involve subject matter
from which it could be inferred that Congress intended extraterritorial applica-
tion. This has been the case for ‘conspiracy to import narcotics into the United
States’, as decided in United States v. McAllister.229
122. As decided by the Court in United States v. Marino-Garcia230, imputing to
Congress the intent to confine the reach of extraterritorial jurisdiction over a
stateless vessel on the high seas to that permitted under international law, the
Due Process Clause is “ordinarily satisfied merely by demonstrating that the
offense falls within one of the five internationally recognized bases for asserting
extraterritorial jurisdiction set out above”.231
123. Even if an alleged offender disputes the jurisdiction of a Court invoking a
conflict of MDLEA with the Constitution, such a challenge would not implicate
228 Bowman, 260 U.S. at 98, cited in J. DE PUE, op. cit. (n 220), at p.4.
229 United States v. McAllister, 160 F.3d 1304, 1308-09 (11th Cir. 1998) (collecting cases), cited in J. DE
PUE, op. cit. (n 220), at p.5.
230 United States v. Marino-Garcia, 679 F.2d 1373, 1379-81 (11th Cir. 1982), cited in J. DE PUE, op. cit.
(n 217), at p.2.
231 J. DE PUE, op. cit. (n 220), at p.2.
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the subject-matter jurisdiction, since only another nation could invoke such an
argument, as clarified in United States v. Nueci-Peña.232
4.4. The right to a speedy and public trial
124. Another issue related to due process concerns the legal obligation imposed
by the Sixth Amendment to the U.S. Constitution, which imposes that “In all
criminal prosecutions, the accused shall enjoy the right to a speedy and public
trial […].”233 The argument that the MDLEA violates the Fifth (Due Process)
and Sixth Amendments to the U.S. Constitution and exceeds Congress’s Article
I powers has been rejected by the Court in United States v. Carlington Cruick-
shank I.234 Article 5 (3) ECHR goes even further in stating that “any person
lawfully arrested or detained should be brought promptly before a judge or
other officer authorized by law to exercise judicial power and shall be entitled
to trial within a reasonable time.” Bringing someone promptly before a judge is
not easy to do when a warship or state ship is apprehending alleged illicit drug
traffickers at sea at a long distance from the home territory of the Flag State.
Even when the Flag State explicitly authorizes the Intervening State to apply its
laws, it can take some time to bring the alleged criminal before a judge.
125. About this argument, the European Court on Human Rights (ECtHR) clar-
ified its position in the Medvedyev235 and Rigopoulos236 cases. In the 2010
Medvedyev case, the Court concluded that in the circumstances, whereby
French military forces had boarded a Cambodian vessel and sailed it to a French
port, “France (…) exercised full and exclusive control over [the vessel] and its
crew, at least de facto, from the time of its interception, in a continuous and
uninterrupted manner until they were tried in France” and thus that the appli-
cants were effectively within French jurisdiction for the purpose of Article 1 of
the Convention. It is interesting that in both cases237, the Court acknowledged
232 United States v. Nueci-Peña, 711 F.3d 191, 196-97 (1st Cir. 2013).
233 Federal Rule of Criminal Procedure 5(a) provides that “any person making an arrest without a
warrant shall take the arrested person without unnecessary delay before the nearest available federal
magistrate judge.” Fed.R.Crim.P. 5(a) (2001).
234 See United States v. Carlington Cruickshank I 837 F.3d at 1188, 1192.
235 ECtHR (Grand Chamber), Medvedyev and Others v. France, Appl. No. 3394/03, 29 March 2010,
Judgment, (Medvedyev).
236 ECtHR, Rigopoulos v. Spain, Appl. No. 37388/97, 12 January 1999, Decision on Admissibility
(Rigopoulos).
237 In ECtHR case law, the Medvedyev case and the Rigopoulos case, as discussed in this article, are now
the leading cases on detention at sea. Both cases concern the seizure of a vessel on the high seas. The
crew was in both cases apprehended for drug trafficking and detained on board their vessels, which
were subsequently sailed to the nearest port of the seizing State. The applicants complained in both
cases of violations of Article 5, paragraphs 1 and/or 3 by the apprehending State.
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that “because of the physical distance between the detainees and the appropriate
judicial authorities of the detaining State, it was “materially impossible” to
bring the detainees before such authorities more promptly”.238 Moreover, the
Court formulated an additional test in Rigopoulos,239 namely that any other
delay than physical distance must be attributable to the detaining State in order
for that State to have violated Article 5, paragraph 3.6. In both cases, the
ECtHR concluded that there had been no violation of that provision.
4.5. The right to be protected against unreasonable searches and 
seizures
126. Some will argue that also the Fourth Amendment to the U.S. Constitution
‘Search and Seizure’ applies. It states that “The right of the people to be secure
in their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue, but upon probable
cause, supported by Oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.”
127. However, in United States v. Barona240, the Court held that Fourth
Amendment protection does not apply to an alien “until he has assumed the
complete range of obligations that we impose on the citizenry”. In support, the
Court relied on United States v. Verdugo-Urquidez241, in which the Supreme
Court held that the Fourth Amendment does not apply to searches and seizures
by the United States against a non-resident alien in a foreign country242:
“[A]liens receive constitutional protections when they have come
within the territory of the United States and developed substantial
connections with this country.”
4.6. Is any legal basis for boarding a vessel also a basis for 
subsequent detention?
128. Also, in the Medvedyev case, the ECtHR examined whether existing treaty
arrangements and/or the consent of the flag State Cambodia through a diplo-
matic note could serve as the legal basis for boarding a vessel and subsequent
238 K. MANUSAMA, op. cit. (n 62), at p. 160.
239 Ibid., at p. 160.
240 United States v. Barona, 56 F.3d 1087, 1093-94 (9th Cir.1995).
241 United States v. Verdugo-Urquidez, 494 U.S. 259, 110 S.Ct. 1056, 108 L.Ed.2d 222 (1990) at 274-75.
242 Ibid., at 271.
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detention of the crew on suspicion of drug trafficking.243 In order to board a
foreign vessel, the existing treaties244 require the consent of the flag State as an
exception to exclusive flag State jurisdiction. The ECtHR considered that the
existing treaty arrangements did not of themselves provide for such an exception
without the express consent of the flag State. Moreover, the consent by a diplo-
matic note of the flag State, in question, Cambodia, was given outside of the
existing treaty arrangements, because Cambodia was not a party to them.
Although that note could serve as the basis for boarding the vessel, by France in
this case, it could not serve as a separate, independent legal basis for France to
detain the crew. The Court argued that the diplomatic note did not contain
consent to the foreign jurisdiction over the crew, and did not meet the standard
of foreseeability because it constituted only an ad hoc agreement.245
129. Nevertheless, case law indicates that even if an alleged offender is tried in
a national court following arrest ‘on the high seas’ without ‘prior consent of the
flag State’, the illegality of the seizure does not deprive the court of jurisdic-
tion.246 For instance, the 15 September 1976 seizure of the Cayman-Islands-
registered La Rosa was apparently carried out without the prior consent of the
UK Government, but was treated anyway by the US Court of Appeals, in US v
Postal247, as a violation of Article 6 of the High Seas Convention.248 In United
States v. Williams, the Court of Appeals explained:
“The rationale of this conclusion is the notion that a treaty that is not
self-executing is generally an agreement governing the rights of sover-
eign nations, not the rights of individuals ... If the aggrieved nation
wishes to assert its rights under a treaty that the Coast Guard has
violated, it may simply ask the United States Government to dismiss
the prosecution. In order to preserve international harmony and the
sanctity of its treaties, the Government would probably submit to
such a request.”249
243 K. MANUSAMA, op. cit. (n 62), at p. 159.
244 Article 110 (1)(e) LOSC (n 6) states that a warship that encounters a foreign merchant vessel on the
high seas is not justified in boarding it unless there are reasonable grounds for suspecting “that,...
though flying a foreign flag or refusing to show its flag, the ship is, in reality, of the same nationality
as the warship.” See also Article 22 (1)(c) HSC. In these circumstances, the right to board a foreign
vessel is limited, and may only be undertaken to verify the nationality of the ship in question.
245 K. MANUSAMA, op. cit. (n 62), at p. 159.
246 S. A RIESENFELD, “The doctrine of self-executing treaties and US v Postal: win at any price?”, American
Journal of International Law, Vol 74, 1980, at p. 893, cited in B. GILMORE, op. cit. (n 18), at p. 1486.
247 US v Postal 589 F 2d 862, 1979.
248 B. GILMORE, op. cit. (n 18), at p. 1486.
249 US v Williams 617 F 2d 1063, 1980 at 1089-1090, cited in.B. GILMORE, op. cit. (n 18), at p. 1486.
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In the case of the seizure of the La Rosa, no such request was articulated by the
UK Government and no protest at its seizure appears to have been made.
In 1986 the US Congress provided by statute250 that:
“A claim of failure to comply with international law in the enforce-
ment of this chapter may be invoked solely by a foreign nation, and
a failure to comply with international law shall not divest a court of
jurisdiction or otherwise constitute a defense to any proceeding under
this chapter”.
With regard to detention, this author argues that the reported conditions
wherein the United States Coast Guard detains alleged offenders251 are possible
violations of their human rights. Wessler reported that “detainees were chained
to decks, slept on thin rubber mats, were cut off from any communication,
including with their consulate or family, and not given adequate food”.252
However, “motions to dismiss indictments due to inhumane conditions have
been largely unsuccessful”, according to Wessler.253 Until now, the Courts have
not yet been in the position to investigate possible violations.254
5. Conclusion
5.1. ‘Drug trafficking by sea’ or the illicit drug trafficking of large 
quantities of cocaine by sea is an international crime 
according to customary international law
130. A new subcategory of ‘crimes with a maritime component’, referring to
acts that are not ‘maritime crimes’ as such, but that are transnational and multi-
jurisdictional in nature and have a maritime component would have to be
created to complement the existing subcategory of ‘maritime crime’ within the
category of ‘crimes in the maritime domain’. It would comprise universally
condemned crimes such as ‘drug trafficking by sea’ and ‘migrant smuggling’,
whereas the subcategory of ‘maritime crime’, comprises the offences of ‘mari-
250 46 USC 1903 (d).
251 In 2016, the Coast Guard detained 585 suspected drug traffickers, mostly in international waters.
S. F. WESSLER, “The Coast Guard’s ‘Floating Guantánamos”, New York Times (Nov. 20, 2017).
252 Ibid.
253 Ibid.
254 M. STRINGER, “The U.S. Coast Guard Is Arresting Drug Traffickers in Ecuadorian Waters. How Does
That Work”, WATER LOG 38:1 (March 2018).
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time piracy sensu lato’, ‘maritime terrorism’ and ‘maritime vigilantism’. This
proposed new subcategory is the first result of this research.
131. The proposed new concept of ‘drug trafficking by sea,’ as a new interna-
tional crime according to customary international law, consists of acts that are
related to the transport of very harmful narcotic drugs (such as cocaine) or
psychotropic substances in substantial quantities by sea, whether by ship or by
submersible vessel, causing harmful consequences for the health of millions of
innocent inhabitants of all law-abiding nations and especially within the United
States and the European Coastal States. The author argues that though already
a crime in customary international law, it would still be useful to codify ‘drug
trafficking by sea’ as an international treaty crime, causing less human rights as
well as due process discussions on accessibility and foreseeability by alleged
offenders in every court of any country. This is especially important, because the
position of the United States Courts that the Constitutional Amendments stipu-
lating the human rights do not apply to foreigners that have not entered United
States territory or that have no ties with the country upon entry into the territo-
rial sea will not be copied by the European Court of Human Rights. Indeed, the
latter Court reasons that the European Convention on Human Rights applies
extraterritorially when agents of European nations exert control over alleged
offenders, even ‘on the high seas’.
132. This author argues that proving criminal intent of alleged offenders
captured on the high seas related to drug trafficking with substantial negative
effect for the population of a coastal state, which is the basis for jurisdiction
according to the protective principle255, is proven to be reasonably difficult
before the courts, as the Spanish government has experienced. However, as a
result of the adoption of MDLEA and DTVIA, section 70507 (b) of title 46
U.S.C. states that “practices commonly recognized as smuggling tactics may
provide prima facie evidence of intent to use a vessel to commit, or to facilitate
the commission of, an offense under section 70503 of this title, and may support
seizure and forfeiture of the vessel, even in the absence of controlled substances
255 The protective principle allows the extension of jurisdiction over foreign nationals whose acts threaten
the security of the State or affect a State’s interests. RESTATEMENT (THIRD) OF FOREIGN RELA-
TIONS LAW Pt.V introductory note preceding § 501 at 5-6 (1987) [hereinafter RESTATEMENT]
§ 402 comment f, cited in M. TOUSLEY (n 123).
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aboard the vessel” 256, which, according to this author, is very innovative and
reduces the burden of proof for the law enforcement agents and prosecutors.
Consequently, it would be good to adopt similar legislation throughout the
international community.
133. Another issue when applying MDLEA in specific cases of alleged illicit
drug trafficking by a vessel exercising freedom of navigation in international
waters, has been to show in court that there exists a nexus between the acts
committed outside the territory of the Coastal State and the vital interests of the
intervening Coastal State. Therefore, this author has analyzed the prevalence of
cocaine in comparison to cannabis for each of the Western and Southern Euro-
pean countries connected to the North Sea, the Mediterranean Sea, or to the
Atlantic Ocean. This has proven to be relevant, because the research based on
data for 2017 on the number of drug-related offences and the prevalence of the
use of drugs among adults (aged 15-64) for over thirty countries, has established
that the intervening coastal States in international waters all suffer great harm
due to drug law offences in general. Therefore, Courts have accepted that the
Governmental authorities do not have to prove explicitly for each case that a
nexus exists between the actual case and the State. Indeed, for any specific ship-
256 See Section 70507 (b) of title 46 U.S.C. (n 127) for the enumeration of the indicia that may be consid-
ered among others to be prima facie evidence that a vessel is intended to be used to commit or to
facilitate the offence of illicitly trafficking narcotic drugs by sea, such as the construction or adaptation
of the vessel in a manner that facilitates smuggling. The latter includes, but is not limited to “the
configuration of the vessel to ride low in the water”, “the presence of any compartment or equipment
that is built or fitted out for smuggling”, “the presence of an auxiliary tank […] installed in such a
manner as to enhance the vessel’s smuggling capability”;” the presence of engines that are excessively
over-powered in relation to the design and size of the vessel” and “the display of false vessel registra-
tion numbers, false indicia of vessel nationality, false vessel name, or false vessel homeport”.
(2) The presence or absence of equipment, personnel, or cargo inconsistent with the type or declared
purpose of the vessel.
(3) The presence of excessive fuel, lube oil, food, water, or spare parts, inconsistent with legitimate
vessel operation, inconsistent with the construction or equipment of the vessel, or inconsistent with
the character of the vessel’s stated purpose.
(4) The operation of the vessel without lights during times lights are required to be displayed under
applicable law or regulation and in a manner of navigation consistent with smuggling tactics used to
avoid detection by law enforcement authorities.
(5) The failure of the vessel to stop or respond or heave to when hailed by government authority,
especially where the vessel conducts evasive maneuvering when hailed.
(6) The declaration to government authority of apparently false information about the vessel, crew, or
voyage or the failure to identify the vessel by name or country of registration when requested to do so
by government authority.
(7) The presence of controlled substance residue on the vessel, on an item aboard the vessel, or on an
individual aboard the vessel, of a quantity or other nature that reasonably indicates manufacturing or
distribution activity.
(8) The use of petroleum products or other substances on the vessel to foil the detection of controlled
substance residue.
(9) The presence of a controlled substance in the water in the vicinity of the vessel, where given the
currents, weather conditions, and course and speed of the vessel, the quantity or other nature is such
that it reasonably indicates manufacturing or distribution activity.”
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ment intercepted on the high seas, it would be impossible to prove that its desti-
nation is the territory of the intervening Coastal State, but reversely, it cannot
be maintained by the defense counsel of an alleged offender that none of the
drugs would end up causing harm to the intervening Coastal State’s nationals.
Consequently, governmental authorities can now argue that any shipment inter-
dicted would make such a difference for that State. This research has thus
demonstrated that the State can legitimately invoke the protective principle to
justify its actions, as discussed.
134. This author has also addressed the question of whether the act of smug-
gling drugs should not be subject to universal jurisdiction257 instead of focusing
on the operating of a stateless vessel following the innovation in recent United
States legislation (DTVIA), since the illicit trafficking of drugs is the real prob-
lem.258
135. In order to verify whether the international community universally
condemn drug trafficking by sea, this study has focused on the trafficking of
cocaine since it is the only drug that is mainly transported over sea. This study
has positively concluded on the question whether illicit trafficking of narcotic
drugs or psychotropic substances is a punishable offence in the significant law-
abiding countries with connection to the North Sea, the Atlantic Ocean or the
Mediterranean Sea. Additionally, this study shows that this is also the case in
very small or relatively new countries on the European continent, such as the
Federation of Bosnia and Herzegovina, Kosovo, or North Macedonia. Conse-
quently, the author has established that the illicit trafficking of cocaine satisfies
the condition that the international community of law-abiding nations univer-
sally considers it a crime and also condemns it universally.
136. When taking into account the penalty range theoretically imposed by the
drug laws in each country, the opinions of experts on the expected penalties in
a typical case, as well as the legislation allowing for early release, this author
concludes that a clear distinction has to be made between the ‘use of drugs’,
which is not universally punishable as on offence, ‘possession of drugs’ and
offences related to the ‘supply of drugs’ and the actual ‘trafficking of drugs’,
which implies the intention to sell drugs in large quantities.
257 A. H. GERAGHTY (n 121) (arguing that the illicit trafficking of narcotic drugs should be recognized as
a universal crime).
258 A. BENNETT, op.cit. (n 2), 453.
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The author concludes that for the new crime according to customary interna-
tional law as defined in the newly defined concept of ‘drug trafficking by sea’,
following the ‘protective principle’, ‘preferential jurisdiction’ or ‘enforcement
jurisdiction sensu lato’ certainly applies. However, due to the gravity of the
crime, the author goes even further and establishes that this crime is even subject
to ‘conditional universal jurisdiction’, except for those acts that are related to
drug trafficking and are not committed on the high seas but within the territorial
sea of a State or even in port. For the latter category of actions, jurisdiction
remains to be established following the ‘protective principle’.
5.2. Asserting extraterritorial enforcement jurisdiction over 
‘stateless’ vessels
137. As transnational criminal organizations tend to use stateless vessels when
performing illicit drug trafficking operations, considering the operation in itself
of a stateless vessel to be a universal crime could become customary interna-
tional law if enough states were to follow the example of the United States.
However, this study has shown that according to international law, ‘stateless’
vessels cannot benefit from legal protection by any State and thus are subject to
the jurisdiction of any State. Therefore, the operating of a stateless vessel in itself
can be considered a crime according to the domestic legal system of any State
that wishes it to be. Consequently, this author argues any State could follow the
example of the United States to adopt legislation similar to the Drug Trafficking
Vessel Interdiction Act (DTVIA) asserting extraterritorial enforcement jurisdic-
tion over ‘stateless’ vessels on the high seas or in the EEZs of Coastal States.
138. In doing so, it is advised to governments to include dispositions similar to
§ 2285 (d) DTVIA enabling them to conclude that a vessel is ‘stateless’ when the
operator cannot make a valid claim with regards to the nationality of the
vessel.259 The only burden of proof remaining for them in court is having to
produce evidence of intent to evade detection.260 Additionally, another advan-
259 DTVIA (n 76) as codified under 18 U.S.C.A. § 2285 (d) reads: “[…] (d) Claim of Nationality or
Registry.—A claim of nationality or registry under this section includes only—(1) possession on board
the vessel and production of documents evidencing the vessel’s nationality as provided in article 5 of
the 1958 Convention on the High Seas; (2) flying its nation’s ensign or flag; or (3) a verbal claim of
nationality or registry by the master or individual in charge of the vessel.”
260 DTVIA (n 76) as codified under 18 U.S.C.A. § 2285 ‘Operation of submersible vessel or semi-
submersible vessel without nationality’ (b) ‘Evidence of Intent To Evade Detection’ reads: “For
purposes of subsection (a), the presence of any of the indicia described in paragraph (1)(A), (E), (F),
or (G), or in paragraph (4), (5), or (6), of section 70507(b) of title 46 may be considered, in the totality
of the circumstances, to be prima facie evidence of intent to evade detection.”
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tage would be that in an affirmative defense to a prosecution the defendant has
the burden to prove by a preponderance of the evidence that the vessel was not
stateless at the time of the offence or has to provide conclusive government
documents in order to avoid trial for lack of enforcement jurisdiction.261
5.3. From ‘exclusive Flag state jurisdiction’ over ‘preferential 
jurisdiction’ or ‘enforcement jurisdiction sensu lato’ to 
conditional universal jurisdiction
139. The three recurrent themes when studying judgments on the internation-
ally condemned crime of illicit narcotic drug trafficking by sea are first, the
elements of the offence; second, jurisdiction and third, due process. This author
has discussed those three themes in detail in the previous paragraphs.
140. With regard to jurisdiction, this author distinguishes prescriptive jurisdic-
tion (the legal authority to make laws), enforcement jurisdiction (the legal
authority to pursue and arrest alleged illicit drug traffickers at sea), and adju-
dicative jurisdiction (the legal authority to try alleged illicit drug traffickers) as
relevant to this discussion. In this paper, the research focused specifically on the
issue of the enforcement jurisdiction for any nation of its drug laws on the high
seas against non-nationals on board a foreign-flagged or stateless vessel.
141. First, the paper has addressed the issue of whether the international law
definition of ‘exclusive flag State jurisdiction’ on the high seas is too restrictive
and whether, according to public international law, the prescriptive and enforce-
ment jurisdiction over all violent acts in the maritime domain related to drug
trafficking, could be covered by one legal concept: ‘preferential jurisdiction’.
261 DTVIA (n 76) as codified under 18 U.S.C.A. § 2285 (e) reads: “[…] (e) Affirmative Defenses.—(1) In
general.—It is an affirmative defense to a prosecution for a violation of subsection (a), which the
defendant has the burden to prove by a preponderance of the evidence, that the submersible vessel or
semi-submersible vessel involved was, at the time of the offense—(A) a vessel of the United States or
lawfully registered in a foreign nation as claimed by the master or individual in charge of the vessel
when requested to make a claim by an officer of the United States authorized to enforce applicable
provisions of United States law; (B) classed by and designed in accordance with the rules of a classifi-
cation society; (C) lawfully operated in government-regulated or licensed activity, including
commerce, research, or exploration; or (D) equipped with and using an operable automatic identifica-
tion system, vessel monitoring system, or long range identification and tracking system.
(2) Production of documents.—The affirmative defenses provided by this subsection are proved
conclusively by the production of—(A) government documents evidencing the vessel’s nationality at
the time of the offense, as provided in article 5 of the 1958 Convention on the High Seas; (B) a certif-
icate of classification issued by the vessel’s classification society upon completion of relevant classifi-
cation surveys and valid at the time of the offense; or (C) government documents evidencing licensure,
regulation, or registration for commerce, research, or exploration.”
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142. In order to answer this question, this article has compared the traditional
notion of ‘exclusive flag State jurisdiction’ in the sense used in the 1958 High
Seas Convention (HSC)262 or in the 1982 Law of the Sea Convention (LOSC)263
or, as it has been called enforcement jurisdiction sensu stricto, with the more
modern concept of ‘preferential jurisdiction’, a broader definition used by inter-
national legal scholars in the context of the 1988 Drug Convention.
143. The traditional notion of ‘exclusive flag State jurisdiction’ has indeed
proven to be too restrictive. Therefore, the study has explored the possibility of
the notion being extended further to encompass other forms of crime to a wider
concept of ‘conditional universal jurisdiction’ or enforcement jurisdiction sensu
lato over crimes committed in the maritime domain, by the crew of a vessel with-
out nationality or a foreign nationality vessel, on the high seas or in the EEZ of
a Coastal State. The condition being that the crime is condemned universally by
the international community and – except for ‘stateless vessels’, when there is no
supplementary condition - that nor the flag State (‘on the high seas’ or in the
EEZ), nor the Coastal State (in the territorial sea or contiguous zone) objects (or
that either of them explicitly approves) for the intervening State to apply its
laws.
144. To see how the broader concept of ‘preferential jurisdiction’ or, as it has
been called in the research, ‘enforcement jurisdiction sensu lato’, fits within the
current state of jurisdiction over these sorts of crimes, a range of issues are
considered, including jurisdiction, the difficulties of incorporating new concepts
into domestic criminal legislation and challenges related to the prosecution of
alleged criminals, such as due process and human rights issues. The author has
also considered the specific question of whether the United States drug laws are
legitimate under international law if enforced against non-nationals.
145. This research shows that there is a widespread consensus among legal
scholars and criminal judges on the fact that outside the territory of a Coastal
State, when exercising freedom of navigation, any ship that is not ‘stateless’ is
subject to exclusive jurisdiction of the flag State or to what has been called here
‘enforcement jurisdiction sensu stricto.’ However, this author argues that this
legal concept is so restrictive that it does not help the international community
in the fight against the illicit trafficking of cocaine in substantial quantities by
262 HSC (n 47).
263 LOSC (n 6).
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sea from South America to the United States and the Western and Southern
European countries. Not only does it not cover all possible acts related to the
illicit trafficking of narcotic drugs in every maritime zone, but also it does not
even include all acts that might be regarded as ‘trafficking drugs’ in nature. The
innovative approach that the United States legislator has taken by passing a
domestic criminal law (MDLEA) implementing a definition of ‘preferential
jurisdiction’ which goes further than the HSC/LOSC/customary law definition,
therefore responds to a real lacuna in the law. This paper has sought to show
that it could usefully be used as a model for other nations. As it also appears to
meet the requirements of due process, it could be the basis – de lege ferenda –
for implementation by the international community, either by coordinated state
practice through national legislation or by treaty.
146. The present author suggests being able to achieve this by introducing the
concept of ‘preferential jurisdiction’ or ‘enforcement jurisdiction sensu lato.’
Except for the case of submersibles or semi-submersibles, used to avoid detec-
tion, it broadly corresponds to the concept of jurisdiction introduced by the
United States legislation, as expressed in the 1986 Maritime Drug Law Enforce-
ment Act. However, this article suggests extending it even further to the concept
of conditional universal jurisdiction due to the gravity of the consequences of
drug trafficking in substantial quantities by sea of a harmful drug such as
cocaine.
147. Since this research shows drug law offences are a substantial problem for
all law-abiding nations, according to this author, States could even assert condi-
tional universal jurisdiction or enforcement jurisdiction sensu lato. This kind of
universal jurisdiction would not serve to avoid the creation of any safe haven,
as is the case with piracy, being only permissive, but would really constitute a
legal basis to combat the illicit trafficking of cocaine in substantial quantities by
sea due to the gravity of the crime, as is the case with genocide.
148. ‘Exclusive flag State jurisdiction’ or ‘Enforcement jurisdiction sensu
stricto’ as defined in the 1958 High Seas Convention (HSC) and the 1982 Law
of the Sea Convention (LOSC) has long since passed the due process tests of
foreseeability and accessibility, but this research has shown that also the
extended notion of ‘preferential jurisdiction’ or ‘enforcement jurisdiction sensu
lato’, although drug trafficking by sea as such is not subject to universal juris-
diction as is the crime of ‘piracy’, passes the same tests.
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149. Additionally, this study has sought to show that the absence of universal
jurisdiction for crimes related to drug trafficking is not necessarily an obstacle
for countries to prosecute alleged drug traffickers apprehended in international
waters. This author argues this extended legal concept of ‘preferential jurisdic-
tion’ or ‘enforcement jurisdiction’ is viable, as several countries other than the
United States have already de facto incorporated this concept into domestic
criminal law.
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